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Themed Bulletin: Valuation and Other Issues in Modern 
Restructurings 

As an American Judge once said
1
: “True value is an elusive Pimpernel”. It was true in 1980 when the 

Judge coined the phrase, and remains true today, despite subsequent advances in knowledge, 

technology and accounting methods. This short phrase encapsulates the essence of nearly all 

valuation disputes, which derive from the fact that valuation is systemically uncertain and subjective.      

In this longer, themed, bulletin we address valuation in a restructuring context and outline the 

various valuation techniques currently in use both in the UK and in the US, highlighting each 

technique’s strengths and weaknesses. We summarise the current English law position on valuation 

and how it applies to both large and mid-market restructurings.  Finally we finish with a few thoughts 

on how we think the law and practice on valuation in this country is going to develop. 

 

 

Valuation in a restructuring context 

 

Valuation may be about quantifying enterprise value, but in the context of restructuring a distressed 
business, it becomes about how to divide the pie.  When a company (or group of companies) becomes 

distressed, it is usually necessary to decide how much its business is worth in order to decide the value of 
each stakeholder’s share.  This dictates what (if any) proportion of any restructured entity each stakeholder 

should be entitled to.   

To illustrate this point with an example, consider a distressed company with a viable business and £50m of 
senior debt, another £50m of mezzanine debt, some bondholders, some trade debt and two classes of 

shareholders.  The trade debt is to be assumed by the restructured entity to preserve goodwill.  A debt to 
equity restructuring is proposed to reduce the debt burden and enable the business to trade viably.  If the 

value of the company’s business is less than £50m, then the senior creditors are the only stakeholders with 
an economic interest.  Broadly speaking, any restructuring plan will only need to take into account2 the 

senior creditors’ interests.  If the company’s business is worth between £50m and £100m, the senior and 

mezzanine lenders will both share in the equity of the newly restructured entity according to the ranking of 
their economic interests in the old business.  If the business is worth more than £100m, then the 

bondholders and potentially also the shareholders will be entitled to participate too.  Establishing “where the 

                                                      
1 In re Jones 5 B.R. 736, 738 (Bankr. E.D. Va 1980) 
2 Re Tea Corporation Limited [1904] 1 Ch. 12 
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value breaks” will be key to the whole restructuring and determine the treatment of each class of creditor 
within the capital structure. 

From this simplified example, it can be seen that the lower the value of the business, the larger the senior 
lenders’ stake in the restructured entity.  If the value increases, the more the subordinated creditors and 

shareholders benefit from a stake in the restructured entity.  Lenders and shareholders are not the only 

stakeholders with an agenda.  Management may also argue for a higher valuation to reduce potential 
damage to reputation and minimise potential directors’ liability repercussions.  In other words, the different 

stakeholders are structurally incentivised to disagree on valuation with those holding a different place in the 
pecking order.   

The increased complexity of modern financial structures and greater disparity of creditor groups has brought 

valuation more keenly into focus in recent times.  In days gone by, the London Approach often succeeded 

by striking a deal between a small group of senior creditors working in a small number of jurisdictions, who 

were often able to take a medium to long-term view.  Typically, a struggling group in today’s recession will 

have multiple layers of debt, and creditor groupings spanning several continents and business cultures, 

including bondholders, hedge funds and others, each with different priorities and varying return-on-

investment parameters.  The identity of creditors often changes during the course of a restructuring.  

Valuation - and where the value breaks – who’s in and out of the money – has all the ingredients to become 

a contentious and hard-fought issue.   

 

 

Valuation techniques: strengths and uncertainties 

 

In the UK, liquidation or break-up value has often been the favoured comparison for establishing 

economic interest, especially following the first instance decision in MyTravel Group Plc, Re3, in which Mann 
J assessed the economic interest of the bondholders by reference to the value they would receive in a 

winding-up.  Liquidation or break-up value is an estimate of the amount a liquidator could realise from the 
company’s assets by selling them separately, or possibly together, but not as a going concern.  This 

technique can be more accurate than other methods because there may be an existing market for the 

individual assets to use as a comparison.  It may sometimes also be necessary to assess what stakeholders 
would receive in a liquidation.  However, liquidation value will not normally be very useful in establishing the 

real value of an operating business in the process of a restructuring. If the business is still viable (which by 
definition it needs to be if a restructuring is to be successful), the value of the business and its assets sold 

together as a going concern will be more than the sum of their individual values, and this capture of the 
going concern premium is at the heart of the restructuring effort.  

Moving from liquidation value to a going-concern value, there are three techniques commonly used in US 

Chapter 11 restructurings for ascertaining a business’s going-concern value (or the “enterprise value” 
as it is often referred to in the US4).  These methods are, increasingly, cropping up in the UK market as well.  

 The market comparison or “comparable company” approach  is a method based on a 

multiple of the projected earnings potential of the business being restructured.  It requires 
extrinsic evidence and involves analysing a market average ratio of earnings potential (using 

EBITDA5) to market-assigned enterprise value for comparable healthy companies, and then 

applying this industry ratio or multiple for healthy companies to the projected EBITDA of the 
restructured business to produce an estimated enterprise value of the business.  The method has 

merit from a theoretical point of view, but suffers from a number of uncertainties caused by the 
subjectivity of the inputs; for example: which companies should be chosen as comparables? Which 

period should be chosen to calculate the ratio – this can have a significant impact if, for example, 
the period includes an economic downturn? How accurate is the projected EBITDA? The compound 

effect of these uncertainties can produce a wide value range.  Experts acting for different creditor 

groups can disagree on the market comparison valuation by more than 20% - 50%. 
                                                      
3 [2004] EWHC 2741; [2005] 1 W.L.R. 2365 
4 There is a much more mature literature in the US on distressed business valuation. See, for example, “Business 
Valuation and Bankruptcy”; Ratner, Stein & Weitnauer; Wiley 2010 
5 EBITDA means normalised earnings before interest, taxes, depreciations, and amortization 
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 The comparable transaction or “precedent transaction” approach also requires extrinsic 

data and is based on prices paid by purchasers in recent transactions involving comparable 
companies.  Problems with this technique include finding suitable comparable transactions.  Given 

that nearly every transaction has unique elements, this method can be regarded at best as a 
corroboration technique. 

 The discounted cash flow method (sometimes referred to as “DCF”) produces an estimate 

of the present day value of the business’s future cash flow, a more intrinsic basis.  It initially uses, 
typically, a 5 year cash flow projection for the restructured business, and discounts it for present 

day value and future uncertainty using a weighted average cost of capital (WACC), which in turn is 

based on the return that would be demanded by a hypothetical investor in the company, based in 
part on the restructured company’s debt to equity ratio.  A further discount is applied to the 

projected cash flow beyond 5 years and the two values of discounted cash flow are added together 
to produce an estimated enterprise value.  This method suffers from the same uncertainties 

afflicting the market comparison approach.  It involves subjectivity in the choice of discount 

assumptions and is based upon a future cash flow projection for 5 years and beyond, the accuracy 
of which is unlikely to be very reliable. 

Other methods that have appeared, or been referred to, in recent English case law6 include:  

 market testing method, which involves marketing the distressed business to potential 

purchasers.  The disadvantage of this method is that purchasers of distressed businesses expect to 

buy at a discount (the “bargain bucket” syndrome) and so this method is almost certainly going to 

produce a discounted value, perhaps closer to the liquidation basis. In the context of a distressed 
business, it brings itself to market in a condition which may lower the actual potential market 

population. 

 Asset valuation method, which involves as the name suggests, producing a valuation based on 

the underlying assets, or the sum of its parts.  The method can be used on a going-concern or 

break-up basis.  For a company whose business is mainly property-related, this method may be 
appropriate, but it is less suited to take account of the going-concern value of the assets when 

operated together as a business. 

 The IMO case provided a variation on the DCF valuation theme involving a statistical comparison  

called a “Monte Carlo simulation”.  This involved repeated calculation of the DCF valuation, 
using random sampling of input and assumptions, and then aggregating the result into a 

distribution of the probabilities of different valuation outcomes.  This method may have the 
advantage of avoiding over dependence on subjective assumptions, but Mann J in the IMO case 

was not convinced that it told him very much at all. 

 An LBO7 method, which considers how a potential private equity purchaser could look to fund a 

deal by performing a high-level debt capacity analysis.  The debt capacity is then used to assess, 
to an LBO model, the level of equity investment a private equity investor could be prepared to 

make, given a typical required equity rate of return, in the current market. 

 If a group’s debt is still traded, then the value of the traded debt might be a relevant measure 

of the business’s worth. However, in one US case, Mirant Corp., that measure got short shrift8. 

None of the methods described above can accurately produce a figure representing the true value of a 
business.9  They contain too many subjective input variables and assumptions and/or future projections, and 

consequently even one method used alone can produce a wide range of results.  At best, when several 

                                                      
6 In the matter of IMO (UK) Ltd [2009] EWHC 2114 (Ch) (reported as Re Bluebrook Ltd  [2010] 1 BCLC 338)  
7 leveraged buy-out 
8 In re Mirant Corp., 334 BR 800, 825 
9 However, merely because the valuation exercise will not be easy does not mean that the court will not do its best to 

estimate the "true value" in an appropriate case: see The Law Debenture Trust Corporation plc v Electrim SA & Anor 
[2010] EWCA Civ 1142 at [46]. That case also demonstrates how the court's construction of an agreement can affect the 

approach it takes to valuation.  
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methods are used together, they can produce a range of likely values, which then corroborate each other.  
The several methods will frequently produce an over-lapping range of values that fall squarely inside a 

particular level of debt.  However, if the likely value range straddles two classes of debt, or is at the margin 
of one layer and the next, there is a large potential for dispute between different classes of creditors.   

Of course, it is always open to the junior creditors to buy out the senior creditors and implement the 

restructuring based on the higher valuation - a “put your money where your mouth is” sort of approach.  

Tempting though this argument must be to senior lenders, it is not often going to be practical – for liquidity 

reasons among others.  Junior creditor business models are not often suited to stepping into the shoes of 

senior lenders.  And a price would need to be agreed for the transfer of debt. The market for senior debt at 

a discount, giving a buyer an immediate structural priority over junior debt is stronger than for junior debt 

holders to acquire senior debt at or near par. Where debt is traded, the juniors would be better to buy in the 

market at a discount than to redeem up at par. 

 

 

The birth of English valuation case law 

English cases dealing with valuation methods are few in number.  MyTravel at first instance was the first 

significant decision, and Mann J opted for a liquidation valuation comparison to decide that the bondholders 

had no economic interest in the company and could be excluded from the proposed scheme, following the 
reasoning in Re Tea Corp10.  Mann J’s decision was based on the fact that liquidation was the only available 

alternative to the proposed scheme11.  (In fact the original scheme failed for jurisdictional reasons that were 
later cured by a revision, and so Mann J’s comments were obiter).   

The most informative recent English case worth mentioning on valuation and restructuring is IMO, which is 
the first case to go into any detail about the methodology of going-concern valuation (see bulletin 220 for 

fuller details).  In brief, IMO involved a valuation dispute in relation to a proposed restructuring by way of a 

scheme of arrangement.  The restructuring was within the capital structure, as most of the bigger cases are. 
The senior creditors produced three separate going-concern valuations (based on a DCF method, a market 

approach method, and an LBO method), as well as additional valuations based on market testing (referred 
to in the case as an “IP in waiting” valuation) and asset valuation.  Each of these valuation techniques 

produced a value range that fell below the level of senior debt.  The senior creditors’ argument was that the 

value broke well within the senior debt, so that the mezzanine lenders were therefore “out of the money” 
and had no right to oppose the proposed scheme.  In response, the mezzanine lenders produced a valuation 

based on a DCF Monte Carlo simulation that showed the value breaking in the middle of the mezzanine debt 
and, consequently, that they should be entitled to a stake in the restructured entity.  It was, in other words, 

a classic valuation dispute.  The judgment goes into some detail describing the valuation methods.  However 
the case is not as helpful as it might have been because the mezzanine valuation appears to have been 

poorly or hurriedly prepared, and was unconvincing.  Consequently, it did not require a reasoned comparison 

of the merits of the various methods for the Judge to reject the mezzanine valuation.  Nor did the Judge 
need to consider the liquidation alternative.  The Judge said:  

“I agree that, for the purposes of this case, and in order to assess the fairness of the schemes, a 
going concern value is appropriate, and indeed the scheme companies and the SSC did not 
contend otherwise.  The point has therefore been rendered academic, and is further rendered 
academic by the fact that none of the valuations produced for the scheme companies is in fact a 
liquidation valuation in the sense of a break-up valuation.  All the valuations seek to answer the 
question of what a purchaser would be likely to pay now for the business, and they adopt different 
techniques for that purpose.” 

Mann J summarised the current English law position on valuation and analysing economic interest, in IMO  

when he said:  

                                                      
10 [1904] 1 Ch. 12 
11 The failure of the restructuring would have led to the loss of the company’s CAA licence, which would have made 

liquidation inevitable. 

http://www.ilauk.org/docs/bulletins/bull220.pdf
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“The [MyTravel case] indicates that the mere fact that the possibility of establishing a negotiating 
position and extracting a benefit from a deal is not the same as having a real economic interest 
(though obversely a real economic interest may establish, or enhance, a negotiating position). The 
basis on which the assessment of that interest is to be carried out will vary from case to case.”   

Turning to the MyTravel judgment, Mann J’s conclusion seemed to be12 that in order to determine whether a 

class of claimants has a real economic interest in a company, it must be ascertained what would happen in 
the absence of sanction being given to the proposed scheme.  This has been referred to as the “alternative 

scenario” principle. In MyTravel, the alternative scenario was liquidation, hence why liquidation value was 
the correct comparator to establish whether its bondholders had an economic interest and should be entitled 

to participate in the scheme.  In contrast, the alternative scenario in IMO was probably an administration 
sale as a going-concern, so that a going-concern value was applicable. 

However, the alternative scenario principle is not without its critics.  In a 2006 article13, Michael Crystal and 

Rizwaan Mokal wrote:  

“It is difficult to see the rationale of determining the rights of any of the parties by assuming the 
very outcome that the scheme of arrangement is intended to avoid, namely, a liquidation of the 
business and resulting dissipation of the going concern surplus.”  

Crystal and Mokal argued that if the proposal is to keep the business together as a functioning enterprise by 

whatever scheme or method, the value of the company must be its going concern value.  In IMO it was 
academic because the alternative scenario prescribed a going-concern value, and so there was no need to 

revisit the principle.  The logic of the alternative scenario principle may, however, come under scrutiny in 
future restructuring cases.  

A final interesting point to note about the IMO case is that the transfer of the distressed group’s business to 
the restructured entity was (to be) done, not by the directors, but by means of a “pre-pack” disposal out of 

administration. In the Judge’s words: 

“The transfer of assets to the new group will be done by an administrator.  The evidence when it 
came before me was somewhat coy as to the reason why the administrator, rather than the 
various boards of directors, [was] effecting the transfer.  It transpired that this was because it was 
considered by the boards to be better to have an insolvency practitioner, an independent third 
party, consider the transfer, and its propriety at the relevant values.” 

As those who are familiar with pre-packs will know, the value decision becomes the administrator’s own, 
which makes less likely an officeholder challenge to value14.  

And so despite all the senior valuation evidence indicating that the value broke well within the senior debt, it 
would appear that the directors still felt the need to distance themselves from the actual transfer itself, 

preferring to commission an administrator to do the job, should he consider it proper so to do.  The 

mezzanine creditors did not explore this point.  Future cases might. 

 

Valuation in the mid-market 

So far this bulletin has concentrated on valuation issues arising in large and complex restructurings with 
multi-layered debt affecting participation in the capital structure.  Most valuation issues are tested at the 

higher end of the market because the stakes are correspondingly higher.  Only when the stakes are 
sufficiently high will subordinated creditors consider it worthwhile to launch potentially expensive litigation to 

seek to better their position and salvage some value from the distressed debt.  In the middle and lower end 
of the market, creditors have less appetite to throw “good money after bad”.  The economics of 

restructurings in the mid-market mean that valuation tends to be dealt with differently.  In higher value 

                                                      
12 Re MyTravel Group plc [2005] 1WLR 2365 at [48] and [55] – [58] 
13 The Valuation of Distressed Companies: A conceptual Framework, Part II; Michael Crystal QC, Rizwaan Mokal ICR Vol 
3, Issue 3 © 2006 
14 but see Clydesdale Bank v Smailes below 
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cases, schemes are often the restructuring tool of choice (sometimes, as in IMO, in combination with a pre-
pack or other restructuring tool).  By contrast, lower value cases with less complex financial structures do 

not always need the additional flexibility (and high price tag) schemes offer.  A straightforward pre-pack sale 
or a CVA will often suffice.  Valuation is then dealt with by the insolvency practitioner.  Depending on the 

resources at his disposal, he may seek several different valuations, especially if market exposure may not be 

a viable alternative for a fragile business. We have not yet seen a fully reasoned case attacking a pre-pack 
transaction on the grounds of valuation, but it must surely come. 

Mid-market cases in which valuation has been an issue have tended to involve challenges to the decisions or 
the integrity of an office-holder, rather than a challenge to a restructuring.  In the absence of a fully-

reasoned decision on a negligence claim, where valuation is likely to be relevant to quantum, the issues 
raised in the few reported cases have tended not to require a detailed consideration of the most appropriate 

method of valuation in any particular situation.  In fact, the reasonableness or otherwise of the office-

holder’s conduct is of far more significance, and the court has been willing to accept that the price obtained 
by an office-holder acting reasonably is itself evidence of the market value15.   

For example, Re Charnley Davis Limited16, one of the first ever administrations and the first reported 
decision on a challenge to a sale by an administrator, involved a sale of an insurance broker, which had to 

be completed within a matter of days otherwise the goodwill would be lost as brokers left the company17.  

As the valuation evidence indicated that the business would have been worth approximately £500,000, and 
it was sold for £57,000 plus a share of future income, the aggrieved creditor’s case was that this must have 

been the result of negligence.  When the evidence showed that the administrator did all that he reasonably 
could to get the best price with very little time to market the business, and limited information to give to 

potential purchasers, the Judge concluded that the deal done by the administrator was in fact the best deal 
available to him in the market in which the business came to be offered for sale. It was also a challenge by a 

well funded cadre of insurance creditors, not just one in isolation.   

In cases involving challenges to an office-holder’s conduct, the evidence tends to concentrate more on 
identifying specific errors by the office-holder or his valuer, rather than focussing on the correct basis of 

valuation.  An illustration of this is Clydesdale Financial Services v Smailes 18.  The case involved an 
application to remove a pre-pack administrator under para.88 of Sch.B1 to the Act to enable a replacement 

administrator to conduct a review of the valuation method used in the pre-pack transaction.  The valuation 

in question was a desktop study of the business’s work in progress (in this case a solicitor’s practice).  The 
case was inconclusive on the method or merits of the valuation, determining only that the creditor’s 

objection was at least arguable and that the case warranted an independent administrator to conduct a 
proper independent investigation.  One of the principal challenges to the administrator’s reliance on his 

valuer’s report was that the valuer had not done enough to verify the accuracy of the information given to 

him by the management, and had not, for example, even independently reviewed a sample of cases to 
ascertain whether management’s estimate of the value was correct.    

The Judge accordingly made the order to remove the administrator.  Whilst the case does not provide much 

insight into what is the appropriate valuation methodology, it does at least demonstrate that the judiciary 

are treating valuation more seriously.  It also demonstrates the need for an office-holder to be able to 

satisfy himself that his valuer has adopted a sufficiently independent and robust approach to the verification 

of the information on which the valuation, on whatever basis, is made19. This case and SIP16, issued six 

months before it ( see bulletin 181), which requires pre-pack administrators to provide creditors with the 

results of any valuations obtained, remind practitioners that valuation is an issue requiring proper (and 

robustly independent20) consideration.   

 

                                                      
15 see, eg, Re Trident Fashions Ltd (No. 2) [2004] EWHC 293 (Ch) 
16 [1990] BCC 605 
17 Twenty one years later, this would seem to be an ideal case for a pre-pack. 
18 [2009] EWHC 1745 (Ch) 
19 A further illustration of this is Re Colt Telecom Group plc [2002] EWHC 2815, which involved a disputed administration 
petition, where the court rejected the evidence of the petitioner’s expert in relation to FRS 11 impairment, on the basis 
that the expert was an insolvency practitioner without personal expertise on this point.   
20 As to which, see the recent skirmish between secured creditors and administrators over the value of film rights in Re 

Capitol Films Ltd [2010] EWHC 3223 

http://www.ilauk.org/docs/bulletins/bull181.pdf
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Experiences across the pond and elsewhere 

There is insufficient room in this bulletin for a detailed description of how valuation is dealt with in the 

context of Chapter 11 restructurings.  The structure of the Chapter 11 process, especially its absolute 
priority rule, has caused valuation to be grappled with by the parties and in the courts more frequently than 

in this jurisdiction.  But other commentators have expressed caution about uplifting US valuation techniques 
in isolation and dropping them into our own regime.   In his article: “Schemes of arrangement and junior 

creditors – does the US approach to valuations provide the answer?”21, Nick Segal outlines how the Chapter 

11 system is designed to balance conflicting valuation interests, but that the balance often comes with a 
high litigation price tag.  He says  

“If we in the United Kingdom wish to follow the US approach, we will need to think about more 
extensive changes to the legislation governing schemes and not just the adoption of Chapter 11 
valuation methodologies.” 

Perhaps as a reaction to the high cost litigation on valuation, the US has seen creative ways of getting round 

valuation disputes.  Junior creditors may buy out senior creditors if a price can be agreed and funding 

obtained.  Some have gone a step further and developed warrants or options designed to be triggered if and 
when a certain valuation point is reached in the future – so that, for example, if the junior creditors’ 

valuation turns out to be correct, they can exercise their warrants or options to unlock their stake in the 
restructured entity - a “wait and see” solution to valuation dispute. 

In the Netherlands, the Schoeller Arca Systems case before the Dutch courts22, often described as a Dutch 

pre-pack, involved issues of valuation between senior and subordinated bridge lenders in the context of a 

restructuring proposal which would eliminate a large part of the subordinated lenders’ claims. In approving a 

private sale (instead of a public auction), the court held that where no unconditional or better offer than the 

purchaser's has been made, and where the debtor and its security holder were agreed on the purchaser's 

offer, it could not be determined that the sale price being paid was not the maximum possible proceeds. 

There were complications in the complexity of the group structure, and recognition that a public auction 

would probably damage the operational integrity, and thus value, in the group. However, it seems the court 

accepted the evidence that the value broke in the junior debt, albeit that there was a range depending on 

the valuation. The court was clearly impressed by what was deliverable: a higher offer hedged with 

conditions may not be better than the certainty of an unconditional offer.  

 

 

Future developments in English restructurings and case law 

Is valuation in restructuring any different to other business valuation techniques, or is it really a recognition 

that the target business is a forced seller, in a market not of its choosing or timing, and whose recent track 

record accentuates the negatives rather more than its positives? 

The case law on distressed entity valuation in the UK is still in its infancy23, but valuation is now such an 

important issue to the survival of many of our economy’s corporations undergoing restructuring that we can 
expect to see more and more cases through the courts in the coming months and years ahead. The costs of 

litigation may be high, but they can pale into relative insignificance when set against the amount of capital 
that junior creditors face having wiped out if they are indeed out of the money.  Consequently the value 

break is often worth fighting over.   

We do not expect IMO to be the last word.  The IMO decision represents progress, but still leaves many 
issues unexplored.  It is perhaps unfortunate that the mezzanine creditors in IMO seemed to have rushed 

their case – perhaps they never expected to be in court.  The objecting creditors in the next case are likely 

                                                      
21 Insolv. Int. 2007, 20(4), 49-52  
22 23 September 2009 
23 If we turn a blind eye to the Tea Corporation decision in 1904! 
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to be better prepared.  We can expect to see more legal arguments on the alternative scenario principles, 
and whether the real alternative is a going-concern valuation (however arrived at), or some other basis.  

It is worth noting in this context that research carried out by Dr Sandra Frisby of Nottingham University 
suggests that pre-pack sales do attract a going concern premium over other businesses sold out of 

administration, but that the premium is captured in the secured debt, and not by the unsecured creditors as 

a whole. 

It may be unwise to adopt US valuation methodologies without modification, but lessons can be learnt from 

the approaches taken by the US courts who have been confronted with issues concerning valuation 
methodology far more frequently that the English courts. Perhaps, we could also aim to avoid some of their 

mistakes.   

As another American Judge once said “The valuation of property is an inexact science and whatever method 
is used will only be an approximation, and variance of opinion by two individuals does not establish a 
mistake in either.” 24 The best that valuation evidence can offer is a probable range25.  Given this 
uncertainty, the best strategy in larger cases must be to obtain several valuations on several different bases.  

However such a multitude of valuations will of course increase costs and may not be appropriate in smaller 
cases, especially as the purpose is more often to protect against claims of a sale at undervalue than to add a 

penny piece to the realisations.  

Finally, if we want to avoid lengthy and expensive litigation and crippling delay trying to solve insoluble 
valuation disputes, the US experience suggests that the best way might be to avoid the dispute altogether 

and innovate around the problem.  We are likely to see an increased use of clever financial schemes 
including warrants and option arrangements that bridge the valuation divide, by releasing value to the 

stakeholders if certain valuation outcomes are actually achieved.  They are not a complete panacea, and will 
not be palatable to all stakeholders, but given the alternatives they may become more so. 

 

Topics Covered: Valuation; schemes of arrangement; administration; pre-pack 

 

                                                      
24 In re Gustave Schaefer Co 103 F. 2d 237, 242 (6th Cir. 1939) 
25 For an English example of the potential divergence of views, see HMCE v Anchor Foods Ltd, unreported 26 February 

1999 (Neuberger J).  


