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INSOLVENCY LAWYERS’ ASSOCIATION 

(“ILA”) 

 

 

Proposals for Reform of Civil Litigation Funding and Costs in England and Wales 
 

 

This is the ILA‟s response to the document dated November 2010 of the Ministry of Justice (“MoJ”) 

entitled: “Proposals for Reform of Civil Litigation Funding and Costs in England and Wales”.  For 

ease of reference, that document will be referred to below as “the Consultation Paper” and its 

precursor, „Review of Civil Litigation Costs: Final Report (December 2009)‟ as “the Jackson Report”. 

 

Paragraph 91 of the Consultation Paper invites representative groups to give a summary of the people 

and organisations they represent when they respond. The ILA provides a forum for c.400 full, 

associate and overseas members who practise insolvency law. The membership comprises a broad 

representation of regional and City solicitors, barristers and academics whose sole or principal 

specialism is the law and/or practice of insolvency. It is believed that the whole or substantially the 

whole of those constituencies are members of the association.  The ILA‟s website provides further 

information : ilauk.org.  

 

The proposals relevant to insolvency litigation to which the Consultation Paper relates shall be 

referred to as follows: 

 

(a) Non-recoverability of success fees – the proposal that Conditional Fee Agreement (“CFA”) 

„Success Fees‟ will cease to be recoverable from other parties to litigation. In Jackson‟s view 

these are “the major contributor to disproportionate costs in civil litigation in England & 

Wales” (Jackson Report, page xvi) 

 

(b) Non-recoverability of ATE premium – the proposal that „After the Event‟ (“ATE”) insurance 

premiums will cease to be recoverable from other parties to litigation. In Jackson‟s view this 

will also lead to “significant costs savings” (Jackson Report, page xvi) 

 

(c) Introduction of QOCS – the proposal for „Qualified One Way Costs Shifting‟ i.e. “the 

claimant will not be required to pay the defendant‟s costs if the claim is unsuccessful, but the 

defendant will be required to pay the claimant‟s costs if it is successful”  although 

“unreasonable (or otherwise unjustified) party behaviour may lead to a different costs order”. 

Jackson‟s view is that the introduction of this mechanism will remove the need for ATE 

insurance and therefore reduce litigation costs (Jackson Report, page xvii) 

 

(d) Introduction of DBAs - Damage-Based Agreements – the proposal that lawyers are only paid 

if the case is successful assessed by reference to and paid out of damages awarded to the 

client. 

 



 2 

BTE insurance is not relevant or material to insolvency litigation. The special claims available to 

insolvency officeholders are, almost by definition, claims which are available only after the event of 

an insolvency practitioner‟s appointment to office. 

 

Summary of the ILA’s Response to the Consultation Paper 

 

(1) In 1995, together with personal injury litigation and references to the ECHR, 

the Government placed insolvency litigation in a special category for which 

CFAs should become available for the first time. This is expressly recognised 

in paragraph 43 of the Consultation Paper1.  The peculiar difficulties involved 

with insolvency litigation which prompted their inclusion in the 1995 Order 

seem to have been lost sight of.  A further review is required. 

 

(2) Instead, that reference to insolvency proceedings in paragraph 43 is the only 

occasion when insolvency is referred to anywhere, directly or indirectly, in 

the Consultation Paper or in any of the 6 Impact Assessment documents 

which have been published with it.   

 

(3) This is despite the fact that the changes introduced in 1995 and thereafter 

were intended to, and had in fact, a particular and significant beneficial effect 

on insolvency litigation whose beneficiaries are the creditors of the insolvent 

debtor, whether corporate or individual.  In serious cases where nothing has 

been left for creditors (usually following concealment of assets, fraud and 

misconduct by delinquent directors and other insiders), the creditors’ only 

realistic hope of recovery lies in the availability to the insolvency office-

holder of CFAs and ATE insurance and the ability to visit the unsuccessful 

defendants with the cost of funding after trial.  Consequently, CFAs and ATE 

insurance have become widely used in insolvency litigation.  There is no 

evidence that it has been done so oppressively or with disproportionate 

effect on defendants. In short, the reasons that the Government singled out 

insolvency litigation in 1995 have been amply justified during the following 

                                           
1
 “CFAs were first made enforceable under section 58 of the Courts and Legal Services Act 1990, which was 

brought into effect in 1995.  The first Order made it possible for CFAs to be enforced in personal injury claims, 

insolvency proceedings and applications before the European Court of Human Rights.  The initial introduction 

of CFAs was intended to plug the access to justice gap for those who did not qualify for legal aid but were too 

“poor” to afford to pay for legal services.” 
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15 years. They have not changed, nor has the fact of life that insolvent 

estates are illiquid or impecunious, or both. 

 

(4) In 1995, neither the Government nor other stakeholders (i.e. in an efficient 

and productive insolvency regime) could have foreseen the addition of 

another strong policy consideration in favour of retaining CFAs and ATE 

insurance in insolvency litigation - the abolition of Crown preference upon 

the coming into force of the relevant provisions of Part X of the Enterprise 

Act 2002.  The effect of those reforms was to create (what is now) Her 

Majesty’s Revenue & Customs (HMRC) as the largest unsecured creditor in 

formal insolvencies in England and Wales.  In recent years, HMRC has become 

the single largest beneficiary of the ability of an insolvency office-holder to 

avoid dilution of returns to creditors by the recovery of success fees and ATE 

premiums from unsuccessful counterparties in insolvency litigation. This 

considerable benefit to the taxpayer is nowhere mentioned in the 

Consultation Paper or in any of the related Impact Assessments. The ILA 

understands that HMRC has been separately consulted and would expect its 

response to demonstrate that insolvency litigation is the converse of 

personal injury litigation in this respect.  In other words, in insolvency 

litigation, the recoverability of success fees and ATE insurance premiums is 

of real and tangible benefit to society. 

 

(5) At every level (the market, the relevant public policies, the court, the law, the 

procedure and the stakeholders) insolvency litigation is so very different 

from personal injury litigation that there are few if any useful comparisons to 

be made between them.   

 

(6) Additionally, in personal injury litigation, the insurance industry is funding 

both sides of the dispute and the economic effect of any proposals for 

reform in that context can be seen as mainly internal to the insurance market 

– with a strong element of the insurance companies gaining on the swings 

what they lose on the roundabouts. In insolvency litigation: 
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a. there is no such equal and opposite effect for the funders because it is 

usually only the insolvency practitioner as applicant/claimant who has 

ATE insurance; 

 

b. depending on available assets, funding of the insolvency practitioner 

through CFA and ATE insurance may be on a partial or top-up basis in 

a manner which is bespoke to the circumstances; 

 

c. save where it is the only source of his remuneration, the insolvency 

practitioner has no beneficial or personal interest in the realisations 

from the successful litigation, holding them on statutory trusts for the 

victims, the creditors; 

 

d. for all intents and purposes, DBAs are already available in insolvency 

litigation in the sense that the insolvency legislation provides for a 

mandatory priority payment of expenses (including legal fees) out of 

all sums realised for the benefit of the creditors. The success fees and 

ATE premiums already come out of litigation recoveries and it is the 

ability to shift liability for those sums from the creditors to the 

unsuccessful defendants which often makes the proceedings 

worthwhile and economically viable;  

 

e. the litigation can be highly complex, become drawn out by savvy and 

well-heeled defendants over many years and, in the absence of any 

assets in the insolvent estate,  involve very high risks and work in 

progress financing costs for insolvency lawyers operating under CFAs; 

and 

 

f. the real issue is whether creditors should be asked to sanction 

insolvency litigation in circumstances where, win or lose, their 

dividends will have to be further reduced by bearing the full cost of 

the success fee and the ATE insurance premium.  If, after long hard-

fought litigation, the court determines that a director secretly and 

cynically stripped all value out of a company over a long period prior 

to formal insolvency, leaving very many creditors high and dry, it is 
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not easy to see why the creditors should not be allowed to recover the 

full cost of funding from the delinquent director.  The ILA considers 

that justice and good policy reasons have allowed and should continue 

to allow recovery. 

 

(7) The ILA does not take issue with a single line of the Jackson Report or the 

Consultation Paper in so far as they relate to personal injury litigation, in 

which it has no specialist knowledge or experience.  Rather, the ILA 

respectfully points out that: 

 

a. almost none of the policy considerations which are directed against 

recoverability of success fees and/or ATE premiums applies to 

insolvency litigation 

 

b. most of those policy considerations favour the continued ability of 

applicants/claimants in insolvency litigation to recover the success fee 

and the ATE premium from a losing respondent/defendant 

 

c. the desire to introduce the proposals “as a package” would be 

disastrous for insolvency litigation where the only real beneficiaries 

would be those who have caused losses to insolvent businesses in 

consequence of their own misconduct and wrongdoing. Where 

wrongdoers could insulate themselves from any effective recourse by 

denuding the estate entirely of the means to bring claims against 

them, the reversal of the capacity to deploy CFAs and to recover ATE 

premiums and success fees, would be to restore the “rogues charter”. 

 

(8) Turning to QOCS, these are part of a proposed package which is aimed at a 

mischief which would not appear to exist in insolvency litigation.  In the 

abstract, the ILA considers that insolvency litigation could benefit from the 

application to it of a version of QOCS, but care must be taken first to 

acknowledge that different considerations apply having regard to the fact 

that the applicant/claimant in insolvency proceedings is usually a licensed 

insolvency practitioner who is an accountant and officer of the court.  He 

comes to his office and responsibilities as a stranger to the insolvent’s 
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affairs, and is a bird of passage (no matter how long or short it may become). 

He is a  representative applicant/claimant on behalf of a class of victims2 and 

is subject to the court’s special supervisory jurisdiction.  The office-holder is 

bound to pay his own legal and other costs according to a strict statutory 

code of expenses. It is not reasonable or feasible to expect the office-holder 

to accept a risk of personal exposure to adverse costs going into insolvency 

litigation in the manner envisaged by the current formulation of the QOCS 

rule (i.e. as reproduced in paragraph 135 of the Consultation Paper).   

 

(9) Any QOCS regime devised for insolvency litigation will also need to cater for 

the effect of other rules which are peculiar to insolvency litigation.  In 

particular, the MoJ needs to understand that even the statutory order of 

priorities for the payment of expenses by an office-holder can be subverted 

by the super-priority presently accorded to a subsequent order for adverse 

costs – see the references to South Pacific Syndicate and Movitex below3.  

This is another compelling consideration for insulating office-holders against 

adverse costs in a manner which is not qualified but absolute. 

 

(10) As matters presently stand the ILA is concerned on reasonable 

grounds that: 

 

a. the MoJ would not appear to have thought through or understood the 

implications of any of its proposals for insolvency litigation.  None of 

the Impact Assessments addresses the point. The non-recoverability 

of success fees and ATE premiums is not a just or fair proposal unless 

and until the effect of recoverability versus non-recoverability is fully 

understood; 

 

b. the MoJ is consequently not in a position to weigh and present the 

relevant evidence on the positive and negative effects of the proposals 

                                           
2
 this special status in relation to litigation costs has already been recognised by Parliament.  Rule 7.39 IR 1986 

gives him costs protection when named as a respondent / defendant to proceedings in a manner which would be 

unthinkable in personal injury litigation, directing that “he shall not be personally liable for costs, unless the 

court otherwise directs.” 
3
 in relation to Q30 
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on insolvency litigation (including reviewing the impact of policies 

after they have been implemented)4; and 

 

c. there is a real risk that, if implemented at this stage, the effect could 

be profound, counter-productive and antipathetic to those  

Government policies which the Consultation Paper has identified as  

informing the proposals. 

 

(11) Given that the exercise has not been carried out and that this is a 

continuous process, and in order to help the MoJ fully think through and 

understand the consequences of possible Government intervention in this 

sphere, the ILA believes that a working party or similar group should be 

appointed as a matter of urgency to report to the MoJ on the impact on 

insolvency litigation of these or similar proposed reforms.  It is respectfully 

suggested that, in addition to representatives of the Government, that group 

should include a representative from each of:  

 

a. HMRC;  

b. R3;  

c. the ATE insurance industry;  

d. the ILA;  

e. the Court Service;  

f. CBI/IoD; and  

g. the Bankruptcy Association.   

 

With that summary, the ILA considers it necessary to describe some of the 

peculiarities of insolvency litigation which give rise both to different policy 

considerations and the need for separate Impact Assessments in the context of any 

reform of litigation funding. 

 

                                           
4
 The ILA understands that estimates of the costs and benefits of the policy options under consideration should 

normally form an integral part of a consultation exercise such as this, setting out the Government‟s current 

understanding of the costs and benefits. The consultation-stage Impact Assessments attached to the Consultation 

Report contains no evidence relating to insolvency litigation.I It is consequently difficult for this consultation to 

ellicit further evidence from consultees when nothing at all has been presented as to the potential costs and 

benefits of the policy options for insolvency litigation. 
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Insolvency litigation 

 

1. In paragraphs 235 to 240 of the Cork Report5, the Committee summarised the 

social importance of an efficient insolvency law to the community by reference 

to its deterrent effect on financial delinquents, the importance of investigatory 

powers and the corresponding comfort afforded to creditors from the 

knowledge that the system is effective. 

 

2. When a company becomes formally insolvent, an insolvency-office holder is 

appointed with an enforceable statutory duty to get in and realise such assets 

as there are in order to distribute them pro rata to the creditors.  He has special 

powers of investigation in circumstances where there appear to be grounds for 

claiming restoration or other orders from third parties.  Correspondingly, he 

has special causes of action which enable him to make claims against 

delinquent officers and others for restoration of the company’s assets or for a 

money judgment representing restoration to the insolvent estate of value lost 

to its creditors by virtue of actionable wrongs committed during its trading life. 

 

3. Once a formal insolvency procedure has been commenced and the right of each 

ordinary creditor to take separate action to enforce his debt has been halted, 

the effectiveness with which the process operates for the general benefit of 

creditors becomes a crucial matter. The collective nature of the process means 

that it is the insolvency office-holder who has the responsibility to protect the 

interests of the ordinary creditors as a body.  He will only commence litigation 

on advice and once satisfied that it is economically justifiable for the creditors 

whose collective interests he represents.  If it appears to be otherwise cost-

effective and in the interests of the general body of creditors whom he 

represents, he will look for funding. 

 

4. It is a melancholy consequence of corporate failure that often there are few if 

any realisable tangible assets or cash at bank and creditors face a nil return.  To 

compound matters, it is a badge of the serial offenders that they leave behind 

                                           
5
 Insolvency Law and Practice :Report of the Review Committee (Cmnd. 8558), presented to Parliament in June 

1982 and paving the way for the current insolvency legislation as primarily represented by the Insolvency Act 

1986 and the Insolvency Rules 1986 
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them companies with many creditors and no assets.  In those situations, the 

insolvency office-holder faces a considerable challenge.  No matter how strong 

the case or how egregious the culpable conduct of those from whom he wishes 

to recover value for defrauded creditors, litigation funding in such 

circumstances is expensive and he needs to know whether he can make it pay 

for the creditors. 

 

5. The office-holder has almost nothing relevant in common with the claimant in 

personal injury proceedings. On the contrary, the office-holder is a very 

different species of litigant: 

a. he is usually an officer of the court, subject to its supervisory 

jurisdiction (but he has no separate or independent funding in that 

capacity); 

b. his conduct is also subject to a series of statutory checks and balances 

at the instance of various interested parties; 

c. he is a qualified accountant, subject to a comprehensive professional 

code of conduct, including a specific professional code relating to 

insolvency; 

d. he is a stranger to the events in issue, often coming to the scene long 

after the event, such that he is far more objective, dispassionate and 

analytical in his assessment of the merits of a potential cause of 

action; and 

e. he is a representative claimant on behalf of victims of the corporate 

failure and those  victims have usually suffered enough and are 

reasonably reluctant to give further credit, whether in the form of 

litigation funding or otherwise. 

 

6. The problem here is not the pursuit of frivolous claims or oppressive use of 

expensive funding arrangements to oblige defendants to settle or not to 

defend.  No evidence has been presented of systemic abuse or internal 

economic unfairness in insolvency litigation. The issue is predominately 

concerned with affordability and justice for creditors - will the funding 

arrangements leave a sufficient dividend for creditors? 
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7. In this context, the effect of non-recoverability of success fees and/or ATE 

premiums from the unsuccessful delinquent director who has been found to 

have caused (deliberately or otherwise) the company’s impecuniosity is radically 

different from the battle between insurance companies in personal injury 

litigation. 

 

Relevant policy considerations 

 

8. By reference to the following core statements in the Consultation Paper and 

related documents, the ILA wishes to draw to the attention of the MoJ the 

inapplicability to insolvency litigation of those policy considerations which have 

resulted in a desire for change in personal injury litigation. 

Ministerial Foreword 

Page 4 – “Given that many claims are brought against central and local 

government under CFAs, the additional costs of the current arrangements – 

in the form of recoverable success fees and after the event insurance 

premiums – impose a significant costs burden on the taxpayer.  

Implementing Sir Rupert’s proposals will help to maintain access to justice at 

proportionate costs for claimants and defendants but will also deliver 

significant costs savings for government.  With the current financial position, 

we are committed to achieving costs savings wherever possible… 

Disproportionate costs also have implications for the taxpayer who ends up 

footing many of the bills. In seeking to rebalance the costs of civil cases, we 

are endeavouring to ensure: that necessary claims can be brought; that 

reasonable claims should be settled as early as possible; that unnecessary or 

frivolous claims are deterred; and that as a result costs overall become more 

proportionate.  These principles underpin our approach to reform.” 

[emphasis added] 

 

9. There are few if any claims made in insolvency litigation against public 

authorities.  The significant costs burden on the taxpayer/government referred 

to does not exist. Nor are unnecessary or frivolous claims made. In other 

words, none of these considerations is relevant to insolvency litigation.  Central 

and local government, and the taxpayer, are creditors too. They are not 

tortfeasors paying legal costs, as the thrust of the forward implies. 
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10. Turning to the executive summary: 

 

Paragraph 4 – “Sir Rupert believes that abolishing recoverability of CFA 

success fees and ATE insurance premiums would ensure that claimants on 

CFAs take an interest in the costs being incurred on their behalf.” 

 

11. The ILA considers that this is not a relevant consideration in insolvency 

litigation where the office-holder is an accountant whose calculations in this 

respect form the basis of the decision whether to proceed. 

 

12. Paragraph 5 – “Sir Rupert puts forward a number of proposals designed to 

assist claimants with the financial implications of this major change. The first of 

these measures is an increase of 10% in general damages to help towards 

paying the success fee for which claimants would be liable if Sir Rupert’s 

recommendations are implemented.” 

 

13. There are no general damages in insolvency litigation. The success fee, if not 

recoverable from the defendant, will come out of the recoveries at the expense 

of the creditors. 

 

14. Paragraph 6 – “QOCS would offer costs protection to the vast majority of    

personal injury claimants, with their only having to pay a winning defendant’s 

costs where it is reasonable to do so on the claimant’s own wealth or their 

unreasonable behaviour during the case. 

 

15. The need for QOCS is a product of the systemic difficulties which have been 

experienced with the financial models which have been developed for personal 

injury litigation.  QOCS is particularly relevant as a proposal to high volume/low 

value litigation in which the insurers of personal injury claims operate.  Whilst 

QOCS might well be made to work for insolvency litigation with certain 

modifications, the ILA suggests that it is preferable and more logical to identify 

and assess the data and empirical evidence (if any) which supports the need for 

change in insolvency litigation and only then to consider the appropriate 

solution. 
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16. The ILA would also wish the MoJ to consider its position in relation to Impact 

Assessments in so far as it relates to insolvency.  Thus, paragraph 11 of the 

Consultation Paper (headed “Impact Assessments”) provides: 

 

“The Government is continuing to gather data on the recommendations 

during the course of the consultation and is seeking the assistance of those 

responding in doing so.  These Impact Assessments will be updated in light 

of any evidence received in response to this consultation, and a final Impact 

Assessment will be published alongside the Government response.” 

 

17. It is reasonably believed that no such data relates to insolvency litigation and 

the gathering process described has not been extended to insolvency.  This is 

particularly surprising having regard to the fact that insolvency was singled out 

from the outset in 1995 as requiring special treatment in this respect. 

 

18. Because the position is the same across all the Impact Assessment documents 

which have been published with the Consultation Paper, the ILA confines its 

further comments on the Impact Assessments to the document dated 10 

November 2010 entitled: “Overarching Jackson Proposals - Impact 

Assessment”.  Option 1 on page 1 appears to be a package of reforms directed 

at personal injury litigation.  This is underlined by the only key assumption 

identified in paragraph 2.2 on page 8 namely that: 

 

“currently too many cases are being brought forward which are either 

relatively less meritorious or where the amounts at stake are 

disproportionately small compared to the cost of pursuing the case.  As such 

it may be in society’s interests not to proceed with such cases as the 

resources devoted to them might otherwise be spent on more productive 

activity.  This is also applies if case outcomes were to some degree worse for 

claimants but if this was outweighed by the savings from devoting fewer 

resources to the case.” 

 

19. None of this has any relevance to or factual grounding in insolvency litigation, 

highlighting the mismatch between the reasons behind the proposals and their 
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likely impact on insolvency litigation. Invariably, the converse is true, where 

creditors have lost significant sums and the value of the claim is 

correspondingly high, disproportionality is absent and society’s interests are 

heavily in favour of proceeding.  Proportionality is a main theme of the Impact 

Assessments thereafter but, the ILA would wish to emphasise, has no relevance 

to insolvency litigation.  In addition: 

 

a. There is nothing in paragraphs 2.7 to 2.23 which has any application 

to insolvency litigation. They are self-evidently directed at personal 

injury claims. 

 

b. Paragraphs 2.24 to 2.27 relate to the impact on society.  These 

paragraphs are even more inappropriate as an assessment of the 

impact of the proposals as a package on insolvency litigation.  For 

instance, in paragraph 2.26 reference is made to “desired 

distributional outcomes” and it is suggested that it might benefit 

society if there were less claims pursued.  The converse is the case in 

respect of claims against delinquent directors and others to augment 

the assets of an insolvent estate for the benefit of creditors. 

 

c. The considerations listed in paragraphs 2.28 to 2.35 are similarly 

inapposite to insolvency litigation. It is noteworthy that the interests 

of creditors are nowhere mentioned or considered.  It is respectfully 

suggested that the equivocal conclusions in relation to society 

(paragraphs 2.34 and 2.35) would become clear statements to the 

effect that society would suffer an adverse impact if the assessment 

were made by reference to insolvency litigation rather than personal 

injury litigation. A mature economy requires a resilient credit supply, 

which in turn requires a strong cultural imperative that it will be 

repaid. Insolvency intervenes when the debtor cannot  do so, but 

invests the insolvency practitioner with the ability to hold those who 

have abused the credit, or the privilege of limited liability, to account. 

If those claims cannot be made because of the lack of funds rather 

than of evidence, the remedies become illusory, which has a broader 

impact on society. 
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20. Under specific impact test, in paragraph 4.1 on page 12, it is suggested that 

the overall impact of the proposals is likely to increase competition between 

legal firms.  This is explained as follows: 

 

“With CFAs, claimants are likely to compare the level of success fees being 

charged by different solicitors.  The introduction of DBAs may enhance the 

ability of solicitors to compete” 

 

21. The ILA considers that these considerations do not apply to insolvency litigation 

where DBAs, in effect, already exist (see paragraph 6(d) of the summary set out 

above) and the emphasis is on specialist knowledge and experience of the 

relevant firm.  The “Small Firms Impact” in the paragraphs following is also self-

evidently not applicable. 

 

Insolvency office-holders are justifiably risk-averse 

 

22. Although they are only representative claimants, insolvency office-holders 

cannot make an application and be immune from an order for costs should it 

fail. In Re Wilson Lovatt & Sons Ltd [1977] 1 All ER 274 (at 285), Oliver J 

explained that an office-holder is not in a special position relating to costs 

when he institutes court proceedings in his own name : 

 

“I cannot at the moment see why it should be contended that a liquidator 

who takes it on himself to institute proceedings, to bring parties before the 

court, to subject them to costs, and as against whom it is quite clearly 

established that no order for security can be made, should then be entitled 

to plead that he is not responsible beyond the extent of the assets in his 

hands. I can see no reason at all why a liquidator should be entitled to an 

immunity which is not conferred on other litigants. A trustee or a personal 

representative who initiates proceedings no doubt has a right to 

indemnity out of the estate which he represents but, if he litigates, he 

litigates at his own risk and so, in my judgment, it should be with the 

liquidator ...” 
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23. The implications are obvious and the same applies in circumstances where they 

properly commence proceedings but those proceedings become uneconomic 

because the defendants have no assets. No office-holder would wish to be the 

subject of the following observation of Chadwick LJ in Walker v Walker [2005] 

EWCA Civ 247, [2006] 1 WLR 2194: 

 

“The stance adopted on behalf of the liquidator is that it is perfectly proper 

to bring proceedings against a defendant for a claim which can never be met 

having regard to the assets available to meet it; to pursue that claim until all 

those assets have been expended by the defendants in defending that claim, 

perfectly properly; and then to walk away on the basis that the defendants 

are left to bear all their own costs.  If that is what the law permits or requires, 

then I am bound to say I find that startling.” 
 

24. The considerations described above inform the following Responses on behalf 

of the ILA to the specific questions raised in the Consultation Paper. 
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Section 2.1 – Conditional fee agreements and success fees 
  

The proposal:  That CFA success fees should no longer be recoverable from the losing 

party. 
  

Q 1 Do you agree that CFA success fees should no longer be recoverable from the 

losing party in any case?  

  

 

 

 

No.  

 

The ILA is aware of no evidence to suggest that this is necessary or desirable in 

insolvency litigation.   As already explained above, the reasons for isolating 

insolvency in 1995 were bespoke and remain as relevant today as they were then.  

The defendants to insolvency litigation are so different in kind from the insured 

defendants in personal injury cases that it is suggested that there is no useful 

comparison to be made.  The ILA considers that the ability to recover CFA success 

fees in insolvency cases has not been the subject of market abuse but a reflection of 

particular benefits of CFAs to insolvent estates (personal or corporate).  

Recoverability of success fees is for the benefit of creditors not lawyers (after 

successful litigation, the latter will be paid out of recoveries in any event). The 

success fee reflects the risk taken by the lawyers when the company has been left 

with no assets with which to fund proceedings for restoration of the value lost as a 

result of misconduct or other wrongdoing.  

It has long been true that insolvency professionals extend the credit of their time to 

illiquid or impecunious estates, where the only “property” left in it is the chose in 

action (e.g. for a transaction at undervalue). If it cannot be pursued the estate is left 

wholly empty. 

  

Q 2 If your answer to Q 1 is no, do you consider that success fees should remain 

recoverable from the losing party in those categories of case (road traffic 

accident and employer’s liability) where the recoverable success fee has been 

fixed? 

  

 The ILA has no specialist knowledge of this area. The specific questions which 

follow the general question fortify the view that the Consultation Paper does not 

adequately address insolvency litigation.   Indeed, it is a reasonable inference from 

all the material published that not a moment‟s thought has been given by or on 

behalf of the MoJ to the question whether there is a need to introduce non-

recoverability of success fees and ATE insurance premiums in insolvency litigation.   
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Q 3 Do you consider that success fees should remain recoverable from the losing 

party in cases where damages are not sought e.g. judicial review, housing 

disrepair (where the primary remedy is specific performance rather than 

damages)? 

  

 This is also beyond the remit of the ILA. 

  

Q 4 Do you consider that if success fees remain recoverable from the losing party in 

cases where damages are not sought, a maximum recoverable success fee of 

25% (with any success fee above 25% being paid by the client) would provide a 

workable model? 

  

 Again, the ILA has no relevant views in that this question would appear to be 

inapposite to insolvency litigation. 

  

Q 5 Do you consider that success fees should remain recoverable from the losing 

party in certain categories of case where damages are sought e.g. complex 

clinical negligence cases? Please explain how the categories of case should be 

defined. 

  

 Yes, for insolvency litigation. 

 

The ILA considers that the case for such recovery in insolvency litigation is strong.  

The proceedings are seldom run-of-the-mill and often complex.  Most are litigated in 

the Chancery Division of the High Court for corporate insolvents. Some, but not all, 

of the County Courts have an insolvency jurisdiction, but it is predominately devoted 

to bankruptcy/personal insolvency work, which is itself a specialist field. The 

category could be described as “insolvency litigation” and comprise office-holder 

remedies (where the insolvency office-holder is the applicant/claimant and seeks a 

restoration order to augment the assets available to creditors) and also remedies 

which could have been brought in the name of the insolvent company or debtor prior 

to formal insolvency and which are designed to swell the assets for distribution to 

creditors.  The boundaries would have to be consulted upon and worked out – for 

instance, ordinary debt collecting by an insolvency practitioner on behalf of an 

insolvent trader might be outside of the category but professional negligence claims 

against the company‟s former advisers might be inside.   

  

Q 6 If success fees remain recoverable from the losing party in certain categories of 

case where damages are sought, (i) what should the maximum recoverable 

success fee be and (ii) should it be different in different categories of case? 

  

 There is need for flexibility here.  In a large fraud where the litigation might run for 

many years and the risks are very high, a 100% success fee could be justified.  In a 
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small estate where a relatively quick and easy application is envisaged, a far smaller 

percentage would be appropriate.  The ILA cannot envisage circumstances where the 

uplift would exceed 100%. 

The ILA fears that the MoJ will not have appreciated that lawyers on CFAs in 

insolvency litigation can take risks which, in terms of exposure to losses, far exceed 

anything which might ever be experienced in personal injury litigation.  In a nil asset 

estate (of which there are many), a “win” is not just securing a win in court.  It 

extends to actually recovering from the defendants – who might typically be 

delinquent directors adept at creating false appearance as to the whereabouts of 

assets and wealth for the purposes of enforcement. 

This, in turn, creates the need early on in the litigation to apply for and obtain interim 

freezing and/or preservation relief pending judgment.  Defendants will often contest 

these early interim applications vigorously in the hope of causing the office-holder‟s 

funding to dry up.  Either way, the litigation can easily descend into a war of 

attrition, becoming protracted and very time-consuming. 

The risks taken by insolvency lawyers in this context are colossal when compared 

with personal injury litigation and 100% success fees are not disproportionate to the 

risk thereby undertaken. 

  

Q 7 Do you agree that the maximum success fee that lawyers can charge a claimant 

should remain at 100%? 

  

 Yes. 

  

Q 8 Do you agree that there should be a cap on the amount of damages which may 

be charged as a success fee in personal injury claims, excluding any damages 

relating to future care or future losses?  

  

 This is for consultees concerned with personal injury litigation. 

  

Q 9 If your answer to Q 8 is yes, should the cap be (i) 25% or (ii) some other figure 

(please state with reasons)?  

  

 Not applicable. 

  

Q 10 If your answer to Q 8 is yes then should such a cap be binding in all personal 

injury cases or should there be exceptions, and if so what and how should they 

operate?  

  

 Not applicable. 
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Section 2.2 – After the event insurance premiums 
  

The proposal:  that the ATE insurance premium should no longer be recoverable from 

the losing party. 
  

Q 11 Do you agree that ATE insurance premiums should no longer be recoverable 

from the losing party across all categories of civil litigation?  

  

 No.  

 

The ILA is not aware of any empirical evidence to suggest that the recovery of ATE 

premiums from unsuccessful defendants has operated in a way which is oppressive 

or unfair.  As already described above, it is a lamentable fact in many  insolvencies 

that the assets have been cynically stripped out of the estate prior to formal 

insolvency.  Thereafter, it is not uncommon for the potential defendants to seek to 

exploit the situation they have caused by causing the insolvency practitioner to incur 

substantial unnecessary costs (for which he his firm will often operate on credit) in 

investigating their conduct and what has happened to the assets.  In securing the 

agreement of creditors to the issue of clawback proceedings, the ability to recover 

the ATE premium at the end of successful litigation can have a significant bearing on 

the decision whether or not to proceed.   

The ILA considers that the ATE insurance premium should still be recoverable from 

the losing party in relation to insolvency claims. 

  

Q 12 If your answer to Q 11 is no, please state in which categories of case ATE 

insurance premiums should remain recoverable and why.  

  

 The ILA does not speak with any authority in relation to anything other than 

insolvency litigation, in which they should remain recoverable.  If not, in addition to 

suffering their financial losses going into the formal insolvency, creditors will also 

have to pay for the cost of funding, win or lose.  Whilst this proposal might be 

deemed appropriate in personal injury litigation and/or in other spheres of private 

litigation, the collective nature of an insolvency claim, the public interest in an 

efficient insolvency administration and the nature of the wrongdoing of the 

defendants (usually causing or contributing to the need for funding), all mark 

insolvency litigation apart in this respect. 

 

Insolvent corporate claimants also used to face the issue of having to provide 

security for costs under what was s.726 Companies Act 1985 (repealed by CA 2006). 

ATE cover had become a very useful tool to avoid proper claims being stifled out of 

existence by such applications
6
. 

                                           

6

 see, eg; G Mitchell QC: Credit Crunch Insolvency, [2008] NLJ 1527 
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Q 13 If your answer to Q 11 is no, should recoverability of ATE insurance premiums 

be limited to circumstances where the successful party can show that no other 

form of funding is available? 

  

 Such an approach would be too rigid in relation to insolvency litigation.  The 

spectrum of case ranges from claims for recovery of very many millions of pounds 

across to small claims for (e.g.) recovering a bankrupt‟s interest in a matrimonial 

home transferred to his wife shortly before bankruptcy.  The mere availability of 

other forms of funding should not lead to non-recovery of the success fee. For 

instance, in the large claims there are often third party funders who are willing to 

fund in return for (say) 30% or 40% of the recoveries. The failure to proceed with 

funding on such terms should not, of itself, disable the insolvency practitioner from 

recovering the ATE premium after a successful outcome of the proceedings. 

Flexibility is key in this area because fairness in each case flexes considerably with 

the particular facts. 

Unlike personal injury litigation, with its combination of redress via general and 

special damages (the tariffs for the former being widely understood), recovery in 

insolvency litigation is always specific to the case in question 

  

  

Q 14 Do you consider that ATE insurance premiums relating to disbursements only 

should remain recoverable in any categories of civil litigation? If so, which?  

  

 This question is ambiguous but if it is requesting a view on whether ATE insurance 

premium should be recoverable only in so far as they relate to disbursements, the 

ILA does not consider that such restricted recovery would be of any real benefit in 

insolvency litigation.   

  

Q 15 If your answer to Q 14 is yes, should recoverability of ATE insurance premiums 

be limited to non-legal representation costs such as expert reports?  

  

 No. In insolvency litigation this would be pointless because the real issue is that the 

insolvency practitioner is a representative applicant/claimant who cannot be 

expected to be exposed personally to adverse litigation costs.   

  

Q 16 If your answer to Q 14 or Q 15 is yes, should recoverability of ATE insurance 

premiums relating to disbursements be limited to circumstances where the 

successful party can show that no other form of funding is available? 

  

 See answer to Q13 above. 

  

Q 17 How could disbursements be funded if the recoverability of ATE insurance 
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premiums is abolished? 

  

 In a nil asset case, this would involve an insolvency practitioner giving credit to the 

insolvent estate.  This should not be expected of an office-holder. We have 

previously commented on the entirely understandable reluctance of creditors to 

throw good money after bad, and there is no equivalent in the English and Welsh 

system to the position in Australia‟s Corporations Act [s564] or Bankruptcy Act 

1966 [s109(10)] that enables a funding creditor to enjoy an enhanced return from the 

estate as a reward for having made possible the funding of a successful claim 

  

Q 18 Do you agree that, if recoverability of ATE insurance premiums is abolished, 

the recoverability of the self-insurance element by membership organisations 

provided for under section 30 of the Access to Justice Act 1999 should similarly 

be abolished? 

  

 Not applicable. 

  

Section 2.3 - 10% increase in general damages 
  

The proposal: that there should be an increase in general damages of 10%  
  

Q 19 
Do you agree that, in principle, successful claimants should secure an 

increase in general damages for civil wrongs of 10%? 
  

 It is not believed that this proposal relates to insolvency litigation (where the court 

typically orders defendants to restore assets or their value to the estate, makes 

restoration orders or directs a contribution). 

  

Q 20 Do you consider that any increase in general damages should be limited to CFA 

claimants and legal aid claimants subject to a SLAS? 

  

 Not applicable. 

  

Section 2.4 Part 36 Offers  
  

The proposal: that Part 36 of the Civil Procedure Rules (offers to settle) should be 

reformed  
  

Q 21 Do you agree with the proposal to introduce an additional payment, equivalent 

to a 10% increase in damages, where a claimant obtains judgment at least as 

advantageous as his own Part 36 offer?  
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 It is considered that these proposals are driven by difficulties experienced in personal 

injury litigation and are inappropriate and offer no solution for insolvency litigation 

  

Q 22 Do you agree that this proposal should apply to all claimant Part 36 offers 

(including cases for example where no financial remedy is claimed or where the 

offer relates to liability only)? Please give reasons and indicate the types of 

claim to which the proposal should not apply.  

  

 The ILA can only speak with authority on insolvency litigation. 

  

Q 23 Do you agree that the proposal should apply to incentivise early offers? Please 

explain how this should operate.  

  

 As representative applicants/claimants, all insolvency office-holders encourage 

settlement discussions and proceed towards trial with caution. Part 36 offers are a 

useful tool for concentrating the minds of defendants on their own exposure should 

they lose. The ability to apply any additional pressure of the nature contemplated 

will also encourage greater use of the Part 36 procedure.  Further than such 

generalisations, the ILA does not respond save to re-iterate that these proposals are 

driven by difficulties experienced in personal injury litigation, and are inappropriate 

and offer no solution for insolvency litigation 

  

Q 24 Do you consider that the increase should be less than 10% where the amount of 

the award exceeds a certain level? If so, please explain how you think this 

should operate. 

  

 If this is on the premise of non-recoverability of success fees and ATE premiums, 

any cap would not appear to be rational in relation to insolvency litigation.   

 

  

Q 25 Do you consider that there should be a staged reduction in the percentage uplift 

as damages increase? 

  

 Not applicable. 

  

Q 26 Do you agree that the effect of Carver should be reversed? 

  

 Not applicable. 

  

Q 27 Do you agree that there is merit in the alternative scheme based on a margin for 

negotiation as proposed by FOIL? How do you think such a scheme should 

operate? 

  



 23 

 It is not understood that FOIL made their proposal with insolvency litigation in 

mind, to which it is plainly inapplicable. 

  

Section 2.5 – Qualified one way costs shifting  
  

The proposal: that there should be a regime of qualified one way costs shifting in 

certain cases  
  

Q 28 Do you agree with the approach set out in the proposed rule for qualified one 

way costs shifting (QOCS) (paragraph 135 – 137)? If not, please give reasons. 

  

  

The formulation of the rule as set out in paragraph 135 raises more questions than it 

answers for insolvency proceedings and, it is suggested, has not been formulated by 

reference to insolvency litigation or even with insolvency litigation in mind: 

 

1. One of the assumptions underlying the rule is that the defendant is insured. This is 

not a valid assumption in insolvency litigation. It is almost always the case that there 

is no cover capable of responding to the claims made by an insolvency practitioner 

(except those made against allegedly negligent professionals, such as accountants or 

surveyors). Paragraph 137 of the Consultation Paper suggests that the absence of 

insurance would place the parties “on an equal footing”.  This insurance equation 

strongly suggests that no thought has been given to the application of QOCS to 

insolvency litigation.  

 

2. The rule as formulated begins: “Costs ordered against the claimant” – in the ILA‟s 

experience, no experienced insolvency practitioner as office-holder will commence 

proceedings in his own name if there is a risk that he will be personally liable (i.e. 

without recourse) if he loses.  Objectively, it is difficult to argue that he should ever 

have to do so.  The premise is that, having taken and followed specialist legal advice, 

the office-holder takes (say) misfeasance proceedings against a director to trial and 

has his claim dismissed.  It is simply not feasible that the office-holder would have 

got that far without ensuring that he will not be ultimately liable personally (i.e. 

beyond his indemnity out of the insolvent estate) in respect of any potential adverse 

costs order. 

 

3.   “The financial resources of all the parties to the proceedings” – this formulation 

does not work for insolvency litigation in the sense that the claimant‟s personal 

wealth should be irrelevant.  More relevant is the amount in the insolvent estate 

and/or the wherewithal of creditors.  But how are these matters assessed? 

 

For these reasons, the ILA believes that this question must be limited to personal 

injury litigation or, on any view, is not intended to cover insolvency litigation. 
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Q 29 Do you agree that QOCS would significantly reduce the claimant’s need for 

ATE insurance? 

  

 If QOCS could be made to apply to insolvency litigation in a manner which could 

ensure that the insolvency practitioner would not be liable for adverse costs, 

logically this ought to be the case.  But if the claimant cannot be effectively insulated 

from such liability, the answer is “No”. Any continued need for ATE to cover 

against adverse costs risks will always eat into what is capable of distribution to 

creditors if not recoverable. 

  

Q 30 Do you agree that QOCS should be extended beyond personal injury? Please 

list the categories of case to which it should apply, with reasons. 

  

 Should the Government, after due consideration of the special circumstances which 

relate to insolvency litigation, consider that it is appropriate to oblige creditors and 

not an unsuccessful defendant to pay success fees and the ATE insurance premium, 

then some other solution such as a variation of QOCS will have to be found.  The 

variation would need to be towards achieving immunity against adverse costs 

orders
7
. 

 

The exposure of the insolvency office-holder as regards adverse costs is justifiably of 

even greater concern to him that ordinary litigants.  This is not only because he is a 

representative applicant/claimant with no personal claim to any recoveries.  Adverse 

costs orders have dire consequences for the statutory scheme of expenses and 

priority on insolvency. Adverse costs orders are afforded super-priority ahead of all 

other expenses: 

 

(i) A successful litigant in proceedings either with the 

liquidator, or with the company through its liquidators, 

or with the company after liquidation has begun, is 

prima facie entitled to be paid immediately the costs 

ordered to be paid to him, and to be paid in full. The 

onus is on the liquidator to show that immediate 

payment cannot be made, or that other persons have 

claims in priority or ranking pari passu. The court has 

jurisdiction to order that the costs of litigation which has 

been continued by the liquidator be paid as an expense 

of the winding up in priority to the general costs of the 

                                           
7
 By immunity, we do not mean those cases in which the IP‟s conduct has been so unreasonable that he should 

bear the costs without recourse to the estate. See, eg, the recent costs judgment in Re: Capitol Films [2010] 

EWHC 3223 



 25 

winding up: Re Movitex Ltd [1990] BCLC 785;  [1990] 

BCC 491. 

(ii) Costs of outside litigation are not specifically referred to 

in the general rules as to the priority of payment of the 

expenses of the liquidation out of the assets; but nothing 

in the Insolvency Rules 1986 applies to or affects the 

power of any court, in proceedings by or against the 

company, to order costs to be paid by the company, or 

the liquidator, and nor do they affect the rights of any 

person to whom such costs are ordered to be paid.  An 

order for costs is, in itself, sufficient to confer priority 

over the statutory list of expenses mentioned set out in r 

4.218 (as amended): see Re Pacific Coast Syndicate Ltd 

[1913] 2 Ch 26 and Re Movitex Ltd. 

(iii) When adverse costs have to be met prior to any of the 

costs and expenses of the liquidation, this means that the 

successful litigant is entitled to look not only to be paid 

out the costs in hand but also to the repayment of any 

funds spent (.g. in paying remuneration to the office-

holders).  So, in Re Pacific Coast Syndicate Ltd [1913] 2 

Ch 26, there had been a balance at bank of £500 when 

judgment was entered against the company. The 

liquidator then paid £375 to his solicitors on account of 

his own litigation costs and the balance to his successful 

adversary who obtained an order that the liquidator 

should pay him the balance out of his own pocket.   

Although the liquidator was held to have a right of 

recoupment out of the estate, this was of no practical 

benefit to him unless and until any further assets should 

come into his hands. In a real, economic sense, the 

liquidator was made personally liable in respect of the 

costs which the company had been ordered to pay. 

 

These complex rules and the caution which they engender require to be understood 

prior to the Government‟s decision as to how (if at all) to proceed with any changes 

to funding arrangements in insolvency litigation. 

 

  

Q 31 What are the underlying principles which should determine whether QOCS 

should apply to a particular type of case? 

  

 Immunity against adverse costs.  This could be granted by the court in stages, 

exercising its supervisory capacity.  The insolvency practitioner could apply for a 
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QOCS order prior to the issue of proceedings
8
. Such a prospective order could be 

granted (e.g.) until after completion of disclosure and then until setting down and so 

forth. For the reasons set out at length above, it is not reasonable to expect an 

insolvency office holder to enjoy only qualified protection as envisaged by the 

formulation set out in paragraph 135 of the Consultation Paper. 

  

Q 32 Do you consider that QOCS should apply to (i) claimants on CFAs only or (ii) 

all claimants however funded?  

  

 If they otherwise operate to provide to the insolvency office-holder immunity against 

adverse costs, they should apply in circumstances where there is or might be 

insufficient to pay adverse costs by the end of a trial. 

  

Q 33 Do you agree that QOCS should cover only claimants who are individuals? If 

not, to which other types of claimant should QOCS apply? Please explain your 

reasons. 

  

 This question appears to be directed at personal injury litigation. In situations where 

the company in liquidation (under the direction of the office-holder) is a proper 

applicant / claimant in insolvency litigation, then QOCS would cover the company. 

  

Q 34 Do you agree that, if QOCS is adopted, there should be more certainty as to the 

financial circumstances of the parties in which QOCS should not apply? 

  

 It is not clear what this questions means. Please also refer to the Response to Q13 

above. 

  

Q 35 If you agree with Q 34, do you agree with the proposals for a fixed amount of 

recoverable costs (paragraphs 143 - 146)? How else should this be done?  

  

 It is not considered that such an approach could be adopted for insolvency litigation. 

  

Section 2.7 – Alternative recommendations on recoverability  
  

Q 36 Do you agree that, if the primary recommendations on the abolition of 

recoverability etc are not implemented, (i) Alternative Package 1 or (ii) 

Alternative Package 2 should be implemented? 

  

 Neither Package as presented would work for insolvency litigation . A variation of 

Alternative Package 1 might work if the proposal for fixed recoverable success fees 

and for non-recoverability if alternative funding is available are both removed from 

                                           
8
 In the broadest sense, on a quasi-Beddoe basis – see White Book Service 2010 Volume 2 para 9A-202 and, in 

the context of insolvency, Re Hinckley Island Hotel; Craig v Humberclyde [1998] 2 BCLC 526 
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the success fee element of the package. 

  

Q 37 To what categories of case should fixed recoverable success fees be extended? 

Please explain your reasons. 

  

 The ILA does not have specialist knowledge of other types of litigation.  As already 

mentioned above, the spectrum of case ranges from claims for recovery of very 

many millions of pounds across to small claims for (e.g.) recovering a bankrupt‟s 

interest in a matrimonial home transferred to his wife shortly before bankruptcy.  

Correspondingly, the lawyers‟ exposure can be anything from very high over a long 

period of time, to modest over a short period.  Fixing the level of recoverability in 

this context would be arbitrary. In PI litigation, there is as much about quantum as 

liability, which lends itself to a recognised scale. That is not applicable in insolvency 

litigation. 

  

Q 38 Do you agree that, if recoverability of ATE insurance remains, the Alternative 

Packages of measures proposed by Sir Rupert should also apply to the recovery 

of the self-insurance element by membership organisations? 

  

 Not applicable to insolvency litigation. 

  

Q 39 Are there any elements of the alternative packages that you consider should not 

be implemented? If so, which and why? 

  

 See Response 36 above. 

  

 

Section 2.8 – Proportionality  
  

The proposal: that there should be a new test of proportionality of costs  
  

Q 40 Do you agree that, if Sir Rupert’s primary recommendations for CFAs are 

implemented, a new test of proportionality along the lines suggested by Sir 

Rupert should be introduced?  

  

 Yes – the Lowndes test has had its critics and the ILA recognises the force of Sir 

Rupert‟s recommendations in this respect. However, in insolvency litigation, it must 

always be borne in mind that the office-holder comes to the case after the relevant 

events and as a stranger.  He is usually obliged to carry out detailed investigations 

into concealed frauds in circumstances where he cannot be expected to discover the 

true position at the outset.  There may be many circumstances in which his costs are 

reasonable but defendants could mount arguments based on proportionality and care 

must be taken not to penalise an office-holder by the application of mechanical rules 
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designed for less complex litigation between 2 persons in their own right. 

  

Q 41 If your answer to Q40 is no, please explain why not and what alternatives would 

you propose to achieve the objective of ensuring that costs are proportionate?  

  

 Not applicable 

  

Q 42 How would your answer to Q40 change if (i) Sir Rupert’s alternative 

recommendations were introduced instead, or (ii) no change is made to the 

present CFA regime? Please give reasons. 

  

 It would not change save that, as far as insolvency litigation is concerned, Sir 

Rupert‟s alternative recommendations as presently formulated are not obviously 

appropriate for the reasons already given.  The ILA believes that this proposal 

relating to proportionality is in the “mix” of the proposed packages for reasons 

which are unrelated to the operation of CFAs and ATE insurance in insolvency 

litigation. 

  

Q 43 Do you agree that revisions to the Costs Practice Direction, along the lines 

suggested (at paragraph 219), would be helpful?  

  

 Yes 

  

Q 44 What examples might be given of circumstances where it would be 

inappropriate to challenge costs assessed as reasonable on the basis of the 

proportionality principle? 

  

 See Response 40 above. 

  

Section 2.9 – Damages-Based Agreements  
  

The proposal: that Damages-Based Agreements (‘contingency fees’) should be allowed 

in litigation 
  

Q 45 Do you agree that lawyers should be permitted to enter into damages- based 

agreements (DBAs) with their clients in civil litigation?  

  
 As already mentioned, for all intents and purposes, DBAs are already available in 

practice in insolvency litigation to the extent that the insolvency legislation provides 

for a mandatory priority payment of expenses (including legal fees) out of all sums 

realised for the benefit of the creditors. The success fees and ATE premiums already 

come out of litigation recoveries and it is the ability to shift liability for those sums 

from the creditors to the unsuccessful defendants which is the crucial issue and often 
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makes the proceedings worthwhile and economically viable. 

Any other type of DBA would have to be thought through and drafted very carefully 

and then given serious consideration. 

  

Q 46 Do you consider that DBAs should not be valid unless the claimant has received 

independent advice?  

  

 In so far as DBAs (properly so called) have any relevance to insolvency litigation 

(see Response 45), office-holders are accountants who invariably receive and act 

upon specialist legal advice in all matters of insolvency litigation. IPs are very 

sophisticated users of legal services, and have a wide experience of different 

solicitors and barristers as providers of these services. 

  

Q 47 Do you consider that DBAs need specific regulation? If so, what should such 

regulation cover? 

  

 This would appear to be inevitable but it is not within the specialist knowledge of the 

ILA. 

  

Q 48 Do you agree that, if DBAs are allowed in litigation, costs recovery for DBA 

cases should be on the conventional basis (that is the opponent’s costs liability 

should not be by reference to the DBA)? 

  

 Yes, but in insolvency litigation DBAs are not a replacement for CFAs because legal 

costs already come out of realisations and the real issues are protecting impact on 

creditor returns and insulating the office-holder from adverse costs – neither of 

which DBAs address as a solution. 

  

Q 49 Do you consider that where QOCS is introduced for claims under CFAs, it 

should apply to claims funded under DBAs?  

  

 Yes – although see the ILA‟s Responses 28 and 30 above as to the unworkable 

nature of the present formulation of QOCS for insolvency litigation. 

  

Q 50 Do you consider that the maximum fee lawyers can recover from damages 

awarded under a DBA in personal injury cases should be limited to (i) 25% of 

damages excluding any damages referable to future care or losses as proposed, 

or (ii) some other figure? Please give reasons for your answer. 

  

 Not relevant to insolvency litigation. 

  

Q 51 Do you consider that in personal injury claims where the solicitor accepts 

liability for paying the claimant’s disbursements if the claim fails, the maximum 
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fee should remain at 25%? If not, what should the maximum fee be? Should the 

limit be different in different categories of case?  

  

 Not relevant to insolvency litigation. 

  

Q 52 Do you consider that there should be a maximum fee that lawyers can recover 

from damages in non-personal injury claims? If so, what should that maximum 

fee be, and should the maximum fee be different in different categories of case? 

  

 No.  This is wholly inappropriate for insolvency litigation which can be highly 

complex, become drawn out by savvy and well-heeled defendants over many years 

and, in the absence of any assets in the insolvent estate, involve very high risks for 

insolvency lawyers operating under CFAs. 

  

Q 53 How should disbursements be financed by claimants operating under DBAs? 

  

 As indicated above, for all intents and purposes, DBAs are already available in 

insolvency litigation in the sense that the insolvency legislation provides for a 

mandatory priority payment of expenses (including legal fees) out of all sums 

realised for the benefit of the creditors. The success fees and ATE premiums already 

come out of litigation recoveries and it is the ability to shift liability for those sums 

from the creditors to the unsuccessful defendants which often makes the proceedings 

worthwhile and economically viable. 

This would not be a solution to any funding problem for an office-holder. 

  

Section 2.10 – Litigants in Person  
  

The proposal: that the prescribed rate of £9.25 an hour recoverable by litigants in 

person who cannot prove financial loss should be increased to £20 an hour  
  

Qs 

54-56 

 

No.  

  

Questions relating to Impact Assessments  
  

Qs 

57-59 

The ILA is concerned that insolvency litigation has been given no consideration in 

its own right.  The policy considerations are different to those set out in the 

Consultation Paper and Impact Assessments.  

 

There is nothing in the Consultation Paper which would suggest that the Government 

has thought through or understood the implications of any of its proposals for 

insolvency litigation, notwithstanding that it was one of the three original categories 

of cases for which CFAs became permitted.   
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The non-recoverability of success fees and ATE premiums is not a just or fair 

proposal unless and until the effect of recoverability versus non-recoverability is 

fully understood. 

 

The MoJ is consequently not in a position to weigh and present the relevant evidence 

on the positive and negative effects of the proposals on insolvency litigation 

(including reviewing the impact of policies after they have been implemented). 

 

There is a real risk that, if implemented at this stage, the effect could be profound, 

counter-productive and antipathetic to those Government‟s policies which the 

Consultation Paper has identified as informing the proposals. 

 

Given that the exercise has not been carried out and that this is a continuous process 

to help the MoJ fully think through and understand the consequences of possible 

Government intervention in this sphere, the ILA believes that a working party or 

similar group should be appointed as a matter of urgency to report to the MoJ on the 

impact on insolvency litigation of these or similar proposed reforms.   

 

It is respectfully suggested that, in addition to representatives of the Government, 

that group should comprise a representative of: 

 

1. HMRC 

2. R3 

3. The ATE insurance industry 

4. The ILA 

5. The Court Service 

6. CBI/IoD 

7. The Bankruptcy Association. 

 

In the meantime, if it would assist the MoJ to gain an understanding of the very 

different landscape of insolvency litigation, the ILA can make available some 

worked examples of how non-recoverability of success fees and ATE insurance 

premiums would affect the viability of litigation, the willingness of the office-holder 

to embark on clawback and similar claims in such circumstances and the impact of 

non-recoverability on ordinary creditors. 

 

 

The Insolvency Lawyers’ Association 

St. Valentine’s Day 2011 
 


