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Case: In the matter of Saad  Investments Company Ltd [2013] CA (BDA) 7 Civ, 18 
November 2013 

Synopsis: The Bermudan Court of Appeal has ruled that it was highly doubtful that the 
English Supreme Court’s decision in Rubin overruled the statements of Lord Hoffmann in 
Cambridge Gas concerning the extent of the court’s power at common law to afford judicial 
assistance to a foreign liquidator. However, where the relevant domestic insolvency 
provisions were not available (eg where the relevant domestic provisions were not 
applicable to the company subject to the foreign insolvency proceedings) then the 
common law principles of cross border insolvency assistance did not allow the application 
of those domestic laws in aid of the foreign insolvency proceedings. 

Topics covered:   Cross-border insolvency; Conflict of laws; Assistance in 
aid of foreign insolvency proceedings; Common law Cross Border 
Insolvency Principles; Judicial co-operation 
 
The Facts 
 
Two Cayman Islands registered companies, SICL and SHL, were subject to Cayman 
winding-up proceedings. SICL had also been placed into ancillary winding up proceedings 
in Bermuda. In relation to SHL, the Cayman liquidators applied to the Bermudan court for 
orders under the Bermudan insolvency provisions relating to the investigation into the 
affairs of a company (the equivalent Bermudan provisions to sections 235 and 236 IA86). 
The Bermudan liquidators applied for similar orders in respect of SICL. The orders were 
sought against the two Cayman companies’ auditors, an exempted partnership registered 
in Bermuda (the Auditors). One of the reasons that the Cayman liquidators were seeking 
orders pursuant to Bermudan insolvency law was that the powers of investigation under 
Bermudan insolvency law were wider than those under Cayman insolvency law. At first 
instance, it was held that such powers of investigation were available to the Cayman and 
Bermudan officeholders. In reaching its decision in relation to the Cayman liquidators for 
SHL the court held that, at the very least, the court has power to assist foreign liquidators 
by deploying those remedies generally consistent to those which a locally appointed 
liquidator would be entitled to. This was the case even if the local legislation itself could not 
apply to the company subject to the foreign liquidation.   
 
The Auditors appealed. A number of the issues raised concerned matters of Bermudan 
domestic law, including in relation to the question of whether there had been jurisdiction to 
make an ancillary winding up order for SICL as a Cayman registered company. However, 
in relation to SHL in particular (as this company was not subject to Bermudan winding up 
proceedings), the outcome of the appeal centred on how much (if any) of Lord Hoffmann’s 
decision in Cambridge Gas [2007] 1 AC 508 (see technical bulletin 60) survived the 
Supreme Court’s decision in Rubin [2012] UKSC 46 (see technical bulletin 443) and, to the 
extent that it did, whether the common law principles of cross-border insolvency 
assistance would allow the application of local insolvency law in aid of foreign insolvency 
proceedings, where that local law could not otherwise apply to the companies concerned. 

Cross-border insolvency – modified universalism lives on 
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In Rubin Lord Collins stated that Cambridge Gas had been wrongly decided. See also 
technical bulletin 489 for commentary on the first instance Saad decsions 
 

 
The Decision 
 

Cambridge Gas and Rubin   
 
While some of the conclusions expressed by the Bermudan Court of Appeal were 
tentative, Bell AJA stated that it was highly doubtful that Lord Collins in Rubin had 
disapproved Lord Hoffmann’s conclusions in relation to the extent of the court’s power at 
common law to afford judicial assistance to a foreign liquidator. This was particularly the 
case where it was unclear whether the question of Cambridge Gas having been wrongly 
decided was in fact argued before the Supreme Court in Rubin. Accordingly, the dicta of 
Lord Hoffmann set out in Cambridge Gas that “…the domestic court must at least be able 
to provide assistance by doing whatever it could have done in the case of a domestic 
insolvency. The purpose of recognition is to enable the foreign office holder or the 
creditors to avoid having to start parallel insolvency proceedings and to give them the 
remedies to which they would have been entitled if the equivalent proceedings had taken 
place in the domestic forum” remained good law. However, in Bell AJA’s view, this 
statement was not the ratio of the decision in Cambridge Gas.   
 
Application of the principles of common law cross border insolvency assistance to SHL   
 
The Cayman liquidators of SHL would not be entitled to the requested assistance from the 
Bermudan court. This was because the common law power to grant assistance to foreign 
liquidators did not extend to granting assistance which would result in the application of 
statutory provisions beyond their scope. As parallel insolvency proceedings could not be 
commenced in Bermuda in respect of SHL, and SHL was not a company to which the 
Bermudan powers of investigation were available, it was not possible to grant the 
assistance sought by the Cayman liquidators. This was especially the case where the 
liquidator could not have obtained the same order under the laws of the State where the 
insolvency proceedings were commenced (in this case, the Cayman Islands). Bell AJA put 
the matter this way. SHL only had the most tenuous connection to Bermuda (it was 
audited by the Dubai office of a Bermuda exempted partnership) and this connection could 
not give rise to jurisdiction for Bermudan insolvency proceedings to be commenced 
against SHL. Accordingly, such a tenuous connection could not lead to the making of an 
order for assistance, either under or analogous to, the Bermudan statutory powers of 
insolvency investigation. To make such an order on the basis of such limited connection to 
Bermuda would represent “unjustifiable forum shopping”. This would allow the common 
law principle of insolvency assistance to override primary domestic legislation and would 
offend the international law principle of comity. As Auld JA put it, “in the absence of some 
overriding constitutional provision in Bermuda’s common law tradition, there is no room in 
this case for a common law power however derived to override or disregard its primary 
legislation. Any conflict or dissonance between the two is a matter for parliamentary 
legislation not judicial fine tuning, as Lord Collins pointed out in his judgment in Rubin.”   
 
What about SICL?   
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Given that SICL was subject to Bermudan ancillary winding-up proceedings Bell AJA and 
Zacca P were, having dismissed an argument under Bermudan domestic law, content to 
let the disclosure order against the Auditors stand in relation to SICL. Auld JA in his 
dissenting judgment did not take such a view. He would have allowed the appeal against 
the SICL disclosure order as, despite the fact that SICL was in Bermudan winding up 
proceedings, it was not an “overseas company” in respect of which the Bermudan 
statutory power could apply. In differing with his fellow justices, he held that the Auditors 
were entitled to rely on that ground despite there being no challenge to the ancillary 
liquidation order (and no ability to bring such a challenge out of time). 

. 

 
Comment 
 

The Bermudan court’s decision and comments only go to emphasise the uncertainty that 
exists as to the scope of cross-border insolvency assistance available under common law 
principles following Lord Collins statement in Rubin that Cambridge Gas was wrongly 
decided. This uncertainty was recognised by the Bermudan Court of Appeal and Auld JA 
set out a plea for international bodies to assist. He stated that:   
 
“There is an urgent need for an internationally coherent and readily identifiable set of legal 
norms and forensic tools in this field to provide a speedy, practical and inexpensive service 
to the commercial community for resolution of jurisdictional disputes and other 
enforcement issues. With respect to the many and distinguished judges who, individually, 
have had to grapple with the problem on a case by case basis over many years, the 
collective product of their endeavours is a poor service to creditors and debtors alike in 
coping with the serious, urgent and costly pressures of insolvency. As Lord Collins [in 
Rubin has demonstrated]..international agreement and statutory implementation is the way 
to go about it, not piecemeal judicial “legislation”.”   
 
It is also worth emphasising that much of the Bermudan Court of Appeal’s decision was 
based on the premise that the principle of modified universalism and the assistance that 
can be granted in aid of foreign insolvency proceedings existed to enable the foreign office 
holder or the creditors from having to start parallel proceedings. Therefore, if parallel 
proceedings would not be available in the domestic forum, then any assistance pursuant to 
the equivalent proceedings in the domestic forum would also not be available. This is 
arguably a misreading of Lord Hoffmann’s statement in Cambridge Gas and an overly 
restrictive interpretation of modified universalism.   
 
Despite the views expressed by the Bermudan Court of Appeal on the status of the 
decision in Cambridge Gas following Rubin, the decision also represents a further step 
back by the courts (albeit Bermudan) from the universalist tide. The Bermudan decision is 
the opposite of the decision reached by Proudman J in Schmit v Deichmanm (see 
technical bulletin 391) (decided before Rubin). Proudman J held that German officeholders 
(in a case where none of the relevant cross-border pieces of legislation applied) were 
entitled to use English claw back provisions even though this would be applying the 
relevant provisions beyond their defined scope. Auld JA expressly doubted the reasoning 
underlying Proudman J’s decision, and more generally the Bermudan Court of Appeal 
were in unanimity with Lord Collins that developing cross-border insolvency law is a matter 
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for the legislature and not the judiciary.   
 
An appeal has been brought to the Privy Council. The Privy Council will now get the 
chance to consider the issues up for grabs in Rubin once more. While this leaves the 
potential for there to be conflicting Supreme Court and Privy Council decisions on the 
scope of the power at common law to provide assistance to foreign liquidators, it is hoped 
that the Privy Council can bring some much needed certainty to this area of law. However, 
a solution via amendments to the UNCITRAL Model Law on cross-border insolvency 
proceedings would bring greater harmony.  It would also be consistent with the weight of 
judicial comment in Saad that the matter is one for legislation, rather than for piecemeal 
judicial rule-making. 


