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Case: Re D&D Wines International Limited (in creditors voluntary liquidation); Bailey & 
Birch v Angove's Pty Limited [2014] EWCA Civ 215 (CA, 7 March 2014) 

Synopsis: The Court of Appeal held that an agent's right to collect money survived the 
termination of its agency and distribution agreement in respect of contracts entered into 
before the agreement terminated. Overturning the High Court's decision ([2013] EWHC 
215 – see our bulletin 483), the CA held that money received by the agent from customers 
after termination of the agreement was therefore not held in trust for the principal but was 
available to its creditors as part of its insolvent estate. 

Topics covered:  Liquidation, Administration; Distributions, Agency, Trusts 
 
The Facts  

D&D Wines International Limited ('the Company') was, before its administration and 
subsequent liquidation, the sole agent and distributor for Australian wine company Angove 
Pty Limited ('Angove') in the UK.  Angove validly terminated the agency and distribution 
agreement ('the Agreement') two days after the Company went into administration and 
attempted expressly to end the Company's authority to collect payments from customers in 
relation to Angove's wine sales.  The issue on appeal was the status of a fund totalling 
about A$875,000 collected from two customers after termination of the Agreement and 
held in escrow.  The issue was whether the fund was available for distribution to the 
general body of the Company's creditors or whether it should be paid to Angove (see our 
bulletin 483 for details of the arguments before the High Court). 

On 15 February 2013, HHJ Pelling QC held that, on a proper construction of the sales 
documentation and the Agreement, the Company had acted as agent for Angove in the 
transactions that led to the payments comprising the fund.  The judge also accepted 
Angove's argument that following termination of the Agreement, the Company lost its 
authority to receive the payments comprising the fund.  As the payments had always been 
held in escrow, they had never been 'received' by the Company, and therefore could not 
form part of the Company’s property.  If the payments had been received by the Company, 
they would have been held on resulting trust for the customers.  The judge concluded that 
the proper destination of the fund was Angove. 

The Company's liquidators appealed. 

 
The Decision 
The CA unanimously allowed the appeal. 

Patten LJ considered the effect of termination of the Agreement on the Company's right to 
collect payment from customers in order to recoup its commission for sales made and 
delivered prior to termination.  In particular, he focused on a clause in the Agreement 
which stated that termination of the Agreement would not affect the accrued rights or 
remedies of either party and that each party would be obliged to pay to the other all 
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monies owing up to and including the date of termination in respect of sales and/or 
commission thereon. 

Referring to Triffit Nurseries & Others v Salads Etcetera Ltd [2000] 1 AER (Comm) 737 as 
authority that termination of an agency does not of itself result in termination of the agent's 
right to collect monies then due, Patten LJ held that it was implicit in the Company's 
obligation to pay to Angove all monies accrued under invoices, up to and including the 
date of termination, that the Company should retain the right to continue to collect amounts 
due from the customers relating to those invoices so that it could recover its commission. 

Angove, by contrast, relied on the general rule (as set out in Bowstead & Reynolds on 
Agency (19th edition)) that the authority of an agent is always revocable without prejudice 
to the fact that such revocation may be wrongful between the principal and agent and may 
lead to a claim for breach of contract.  On this basis it counter-argued that on termination 
of the Agreement, the Company's authority to collect further payments from customers 
ended regardless of the terms of the Agreement.  While Patten LJ noted that he did not 
have any difficulty with the general rule, he reasoned that it must yield to what the parties 
had contractually agreed, which, in the case of the Agreement, was that termination would 
not affect the accrued rights or remedies of either party.  He did not see any reason why 
the Court should not hold Angove and the Company to the commercial bargain they had 
struck. 

Finally, Angove argued that even if the Company remained entitled to collect amounts due 
from the customers of sales made and delivered prior to termination, it would be 
unconscionable for the liquidators, as officers of the court, to accept payment of the fund, 
but not pay in full to Angove the amounts due under the corresponding invoices.  Angove 
cited two cases in support, Neste Oy v Lloyds Bank plc [1983] 2 Lloyds Rep 658 and Re 
Japan Leasing Europe plc [2000] WTLR 301.  Patten LJ distinguished the Neste Oy 
decision because in that case, the insolvent company had received the disputed payments 
gratuitously, without entitlement. By contrast in both Japan Leasing and this case, the 
payee companies were contractually entitled to receive the monies.  The court held that 
although the insolvency of the Company had unfortunate consequences for Angove as 
principal, that fact alone was insufficient to make it unconscionable for the Company to 
retain the monies received; it was simply the product of the contractual arrangement to 
which both parties had agreed. The court cast doubt on the correctness of the constructive 
trust finding in Japan Leasing. 

 
Comment 
Angove may have been shocked to discover that on the insolvency of its agent it did not 
have an unfettered right to terminate its agent's authority to collect monies and absorb 
those funds into the insolvent estate.  In this respect the outcome of the case is a surprise 
and probably falls outside the commercial intention of most principal / agent 
arrangements.  Nevertheless the court interpreted the agent's right to collect payment and 
deduct commission in respect of existing contracts as an accrued right under the 
Agreement that survived the express attempt to terminate such right; the court determined 
that were it not so, then under the terms of the Agreement, the agent would lose its right to 
commission, which the parties could not, apparently, have intended. This agreement 
between the parties overrode the general position that an agent's authority can always be 
revoked (even if wrongfully). The CA relied on Triffit Nurseries & Others v Salads Etcetera 
Ltd [2000] 1 AER (Comm) 737 as authority that the termination of an agency does not 
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necessarily terminate the agent's right to collect monies then due (although, in that case it 
is doubtful that there was an agency relationship – see the first instance decision of 
Longmore J – and, in any event, the correctness of the decision has been doubted in 
Bowstead & Reynolds, para. 10-011). 

Casting doubt on the finding in the Japan Leasing decision of a constructive trust on the 
basis of unconscionability is unexpected.  This element of the Japan Leasing decision had 
stood untouched and been cited regularly for 15 years without any real criticism. 

All things considered, many may feel the CA's decision jolts.  Ordinarily it seems right that 
an insolvent agent should retain its right to a commission already earned, but it seems 
harsh that this should be at the expense of the principal's right to the balance of the fund in 
circumstances where the principal has attempted expressly to terminate the agent's right 
to collect monies on its behalf.  The outcome appears to provide an unexpected benefit to 
the agent's other creditors. 

Angove (the principal) has applied for permission to appeal to the Supreme Court and the 
outcome of the application is awaited. 


