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Case: Laverty v British Gas Trading Limited [2014] EWHC 2721 (Ch), Etherton Ch., 31 
July 2014 

Synopsis: At the hearing of a preliminary issue, the Chancellor of the High Court held 
that, where a company in administration had vacated premises but gas and electricity 
continued to be supplied under a statutory deemed contract, the cost of such supply 
ranked as a provable debt, but not as an expense of the administration. 

Topics covered:  Administration; administration expense; provable debts 
 
The Facts  

The Peacock group of companies entered administration in January 2012. British Gas 
Trading Limited (BGT) terminated the pre-existing contracts for the supply of gas and 
electricity to Peacock stores, but continued to supply gas and electricity under contracts 
deemed to arise under the Gas Act 1986 and the Electricity Act 1989 respectively (the 
deemed contracts). The tariffs set by BGT comprised daily consumption charges and a 
daily standing charge.  In February 2012 the administrators sold a large number of stores, 
and shortly after, ceased trading from the remaining stores and vacated them.  However, 
despite the vacation of the stores, gas and electricity "may" have been used in them, and 
BGT claimed a sum of £1.2 million.  Subsequently those leases which had not been 
surrendered or assigned were disclaimed (following the conversion of the administration 
into a liquidation). The administrators accepted that the gas and electricity supplied to 
stores during the trading administration ranked as an expense of the administration.  The 
question was where the payment for the utility supply after the companies had vacated the 
stores ranks: is it an administration expense under r 2.67(1)(f) IR1986 (BGT’s position) or 
a provable debt under r 13.12(1)(b) (the administrators’ position). 

 
Legislative framework and Preliminary issue 

The Gas Act 1986 and the Electricity Act 1989 include codes which provide for “deemed 
contracts” where gas or electricity is supplied other than pursuant to an actual contract 
(including where the actual contract has been expressly terminated by the supplier). Each 
supplier may determine what the terms and conditions of those deemed contracts are.    
 
The preliminary issue was narrowly formulated and left various important factual issues to 
trial.  Whether there was consumption/use during the relevant period, and who was 
responsible for it, were not to be considered nor were the actual actions and conduct of the 
administrators.   
 
The preliminary issue was limited to:   
 
“Whether the charges owed to [BGT] pursuant to deemed contracts…are: 

1. Provable debts within Rule 13.12(1)(b) [IR 1986] or   
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2. Administration expenses within r 2.67(1)(f) IR 1986 on the basis that they have 
been “imposed by a statute whose terms render it clear that the liability to make the 
disbursement falls on the administrator as part of the administration – either 
because of the nature of the liability or because of the terms of the statute” (per 
Lord Neuberger in Nortel [2013] 3 WLR 504 (see tech bulletin  507) at [100] 
 
 

in circumstances where (a) the deemed contracts came into being after the appointment of 
the administrators (b) the charges relate exclusively to the supply of gas and electricity in 
the period after the administrators ceased trading or otherwise making use of, for the 
benefit of the administration, the premises to which gas and electricity were being supplied 
and (c) the charges do not relate to or arise out of anything done by the administrators or 
on their behalf in the course of the administrations” 

 

 
The Decision 
In light of the legislative framework of the IA 1986, the IR1986, and the Electricity and Gas 
Acts (the latter two statutes being silent on the issue of priority in an insolvency), the judge 
held that as a matter of statutory interpretation, the charges ranked as provable debts only. 
The judgment followed closely Nortel [2013] 3 WLR 504 and Re Toshoku uk plc [2002] 
UKHL 6 (see tech bulletin 507). The administrators did not contend that the charges were 
non-provable liabilities following the Nortel "waterfall" of payment priorities (Nortel [39]).   
 
The judgment sets out a helpful summary of the key authorities in this area [34-54] and 
summarises the arguments under the following heads:   
 
Analysis on administration expense   
 
(a) Analogy with rates cases ([56-60] and [66-72]) 

The cases which held that rates ranked as an expense did not provide a helpful analogy.  
The obligation to pay rates arises by virtue of rateable occupation and arises on each day 
as a new and independent liability, which is not dependent on prior occupation and does 
not arise out of any pre-existing obligation or liability. A deemed contract commences 
automatically from the moment that gas and electricity supplies are made to any premises 
otherwise than pursuant to an actual contract.  Neither the Gas Code nor the Electricity 
Code specifies when a deemed contract comes to an end, with both the duration of and 
the grounds for termination of a deemed contract being matters to be specified by the 
relevant supplier itself.  

The BGT deemed contracts provided that the charges continued to apply even after the 
customer had left the site permanently, until the customer had terminated the contract in 
accordance with its terms (which included a novation of the supply contract to a new 
customer). Under the rates cases, liability depends on actual occupation and a positive 
decision by the occupier to continue to occupy. An office-holder might not be able to 
satisfy the termination requirements under a deemed contract.  

A daily standing charge did not change the continuing nature of the deemed contracts. 
The supplier was able to unilaterally determine when a deemed contract came into 
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existence; it could terminate an actual contract, and trigger a deemed contract, both on 
actual insolvency and if BGT believed there was “a risk” of insolvency.  In Nortel, the fact 
that a creditor might have sole control over timing, and whether a liability might be 
elevated to expense status militated against that liability being an expense, and was 
equally relevant here. 

(b) Analogy with express post-administration contract ([61-65]) 

BGT argued that the deemed contracts were analogous to an actual contract entered into 
by an administrator post-administration, and enjoyed “super priority” as an expense.  The 
judge thought that such analogy was misplaced because: 

• There was no positive and conscious act by the administrators to trigger the 
existence of the deemed contract.   
 

• An express contract contains terms agreed by the parties, whereas deemed 
contracts arising under the Gas Act and Electricity Act allowed the supplier to 
unilaterally determine the terms and conditions. 
 

(c) S 233 IA 1986 ([74-76]) 

The court also considered s233 IA 1986 under which a supplier may request a personal 
guarantee from the administrator for any charges in respect of a utility supply during 
administration.  BGT argued that the position should be no different where the supply has 
continued without any such guarantee.  It was relevant (although not determinative) that 
Parliament had specifically addressed the issue of continued supply of gas and electricity 
to companies in insolvency in the IA 1986, but made no such provision in the Gas Act 
(enacted the same day as the IA 1986) and Electricity Act (and codes).  If Parliament had 
intended that deemed contracts should be treated in the same way as actual contracts 
entered into by an office-holder, and enjoy priority as an expense, it was not clear why 
Parliament had felt it necessary to provide the guarantee mechanism in s233.   
 
Analysis on provable debt ([77-83])   
 
The Chancellor applied the three part test set out by the Supreme Court in Nortel to 
assess whether a liability is a provable debt under r13.12(1)(b): the company must have 
taken, or been subjected to, steps which: 

1. had legal effect; and   
 

2. resulted in the company being exposed to a real prospect of that specific liability 
being incurred; and   
 

3. it was consistent with the regime under which the liability is imposed to conclude 
that the steps gave rise to an obligation under r13.12(1(b) IR 1986. 
 

The test was satisfied here: the liability under the deemed contracts was one to which the 
companies became subject after the administration by reason of an obligation incurred 
before that date. As to (a), the statutory framework of the Gas Act and Electricity Act 
included a present or future, actual or contingent liability for a supply pursuant to a 
deemed contract where no actual contract was in place. From the moment the supply 
commenced, the customer fell within the scope of the regime.  As to (b), immediately prior 
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to their administration, there was a high probability that BGT would terminate the existing 
contract and cause a deemed contract to arise. As to (c), the fact that the charges under a 
deemed contract should rank as a provable debt was “entirely consistent” with the regime 
in the Gas Act and the Electricity Act. BGT was entitled to prove for the charges incurred 
following the commencement of the administration for supplies actually made to the date 
of proof. 

 

 
Comment 
Insolvency officeholders will welcome the court’s decision, but the fact that the BGT 
arguments were described as "impressive" by the judge and that the matter required a 
decision clearly indicates that the law in relation to what is  an administration expense 
remains a tricky area, despite Nortel.   The decision was restricted to the preliminary issue, 
which was purely a matter of statutory interpretation, reflecting Lord Neuberger’s approach 
to what falls as a disbursement within r 2.67(1)(f) IR 1986 (at [100]),  namely that “…it is 
imposed by a statute whose terms render it clear that the liability to make the 
disbursement falls on an administrator as part of the administration – either because of the 
nature of the liability or because of the terms of the statute” .  The judge stressed [63] that 
various factual matters remained in dispute (including why the supply was not 
disconnected at the vacated stores). The result of any subsequent trial on those facts 
might result in the charges becoming payable as an expense.  The administrators had 
refused to permit BGT to disconnect supplies when they were asked and, coupled with the 
apparent continued use of gas and electricity, it could make the administrators "liable by 
virtue of their conduct for the full cost as an expense"   
 
Insolvency officeholders should look carefully at practical steps to ensure that, when 
vacating premises, they are not only secured but that key utility supplies are properly 
terminated/switched off.   
 
The decision is timely as it coincides with a consultation (to which the ILA has responded) 
on the continuity of supply of essential services to insolvent businesses, and whether the 
provisions of s 233 IA 1986 that currently apply to water, electricity, gas and telephony 
services should be broadened to cover other services, such as IT. 


