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Case: Pillar Denton Limited & ors v Jervis & Ors [2014] EWCA Civ 180, CA, 24 February 
2014 

Synopsis: As set out in our Stop Press item of 24 February 2014, the Court of Appeal has 
held that rent is payable as an administration expense for the “period of beneficial 
retention” - that is, the period during which the administrator retains possession of the 
property for the benefit of the administration. Goldacre (Offices) Limited v Nortel Networks 
UK Limited [2010] Ch 455 (technical bulletin 247) and Leisure (Norwich) II Limited v 
Luminar Lava Ignite Limited [2012] EWHC 951 (Ch) (technical bulletin 398) were 
overruled. 

Topics covered:    Administration expense; Liquidation expense; Landlord 
and tenant 
 
The Facts 
 
GSGL, a member of the Game group of companies, was the tenant of numerous retail 
properties from which the group traded. The rent was payable in advance on the usual 
quarter days. On 25 March 2012, some £10,000,000 in rent became payable, but was not 
paid. On 26 March 2012, the group entered administration. Trading continued at some of 
the stores pending a sale of the business and assets of the group.   
 
The judge at first instance followed the decisions in Goldacre and Luminar.  In Goldacre, it 
had been held that if the rent (payable in advance) fell due while the administrators 
retained the property for the purposes of the administration, then the whole quarter’s rent 
was payable as an expense even if the administrators vacated early and even if the 
administrators occupied only part of the premises (on the basis there could be no 
apportionment of rent payable in advance).  Subsequently, in Luminar, it was held that if 
rent (payable in advance) falls due before the administrators are appointed (as was the 
case in the Game administration) none of it is payable as an expense even if the 
administrators retain possession of the premises for the purposes of the administration.  In 
Luminar however the landlords sought payment of the whole quarter’s rent as an expense. 
No argument was made as to whether Goldacre was rightly or wrongly decided or whether 
rent should be paid as an expense on a ‘pay as you go’ basis, which was the issue at the 
heart of the appeal before the CA. 

 
The Decision 
 
The decisions in Goldacre and Luminar were both overruled.  Applying the salvage 
principle (see below), the CA reached the following key conclusions. 

• Rent was payable as an expense for the period during which the properties were 
retained for the purpose of the administration.  
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• Rent will be treated as accruing from day to day and accordingly the administrators 
must pay for their actual use of the property – no more and no less.  
  

• The salvage principle approach applies regardless of whether the rent is payable in 
advance or in arrears. 
   

• The date on which the quarter’s rent becomes payable, and whether that is before, 
during or after the period during which the property is used for the purposes of the 
administration (or liquidation) is irrelevant.  
  

• The fact that rent is a provable debt (and that rent payable in advance is not 
apportionable) does not prevent the salvage principle from applying. 
   

• Any rent due in respect of a period prior to administration (or liquidation) will be a 
provable debt. 
 

The salvage principle: expenses are (generally) obligations incurred after the insolvency 
process has commenced and, because of their priority ranking, are usually paid in full.  
Provable debts are debts in existence at the start of the insolvency procedure plus 
contingent debts. Rent is a provable debt.  The salvage (Lundy Granite) principle is a 
principle of equity which allows a liability which was incurred pre-insolvency to be treated 
as an expense (as if it were a debt incurred by the insolvency practitioner) where property 
is retained for the benefit of the insolvent estate; it could be seen as softening the hard 
distinction between provable debts and expenses. Originally based on a discretion to allow 
distress to be exercised against a company’s assets post-liquidation, it has evolved and 
hardened into a principle (with no element of court discretion), and was approved by the 
House of Lords in Re Toshoku Finance Ltd [2002] UKHL 6. 

 
Comment 
 
The CA decision has been widely welcomed by insolvency practitioners and landlords 
alike as removing the somewhat arbitrary result of Goldacre and Luminar and restoring the 
Atlantic Computer Systems (No. 2) “pay as you go” approach.  It does however leave 
some questions unanswered.    
 
What qualifies as “beneficial retention” and when is a decision to beneficially retain 
property made?  Ordinarily, if an administrator trades on a business or uses the premises 
to store goods, that will constitute use for the benefit of the administration.  But what if the 
administrator has not decided what to do or is holding out for property values to improve?  
Lord Hoffman in Toshoku said (obiter) that “not offering to surrender or simply doing 
nothing was not regarded as retaining possession for the benefit of the estate”.  And in 
ABC Coupler Ltd (No 3) [1970] 1 WLR 702, it was held that the rent was only payable from 
the date the Official Receiver decided to sell the machinery stored at the premises ie the 
date he started to use the property for the purposes of the insolvent estate.   
 
If the administrator uses only part of the premises (as in Goldacre), does he only pay, as 
an expense, for the part?  Is the rest a provable debt?  Given the salvage principle is 
founded in equity, this would seem fair but could give rise to valuation issues and mean 
(unfairly) that the landlord is prevented from doing anything with the remaining part in the 
meantime.   
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The CA’s judgment does not discuss whether rent is payable as an expense under rule 
2.67 (a) “expenses properly incurred by the administrator in performing his functions in the 
administration of the company” (as suggested, obiter, by Lord Hoffmann in Toshoku) or (f) 
“any necessary disbursement by the administrator in the course of the administration”.   
 
The decision only addresses rent as an expense although we understand it was assumed 
service charge and insurance premiums were to be treated as rent, and therefore payable 
as an expense (but not argued before the court). And what about dilapidations?  If a 
dilapidation claim is made while the property is being used for the purposes of the 
administration, might it be argued this is payable as an expense even if the repairs should 
have been undertaken pre-administration. In practice, administrators might consider 
drawing up a schedule of dilapidations on day one and agreeing to pay for any further 
deterioration as a result of trading during the administration.   
 
Finally, the impact on current administrations remains to be seen.  Will landlords seek to 
recoup rent payments not paid following Luminar?  Conversely, will administrators seek to 
recoup rent overpaid on the basis of Goldacre? 


