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Dear Stakeholder 
 
ADMINISTRATION EXPENSES 

 
Thank you for attending Monday’s stakeholder meeting to discuss this issue, which 
we found very informative and helpful. 
 
As we explained at the meeting, it will be for Ministers to decide whether they wish to 
make changes in this area, and the case for change will need to be clearly made 
out, especially bearing in mind an appeal is pending in the Nortel case. Ministers will 
also want to be satisfied that any changes in this area do not undermine an 
administration regime generally regarded as one which works well and which is 
respected internationally. I am writing to seek your views, and evidence on the need 
for any changes, and would welcome initial responses by the end of February, but 
earlier if possible.  
 
As well as persuasive arguments in generic terms, we ideally need to support that 
case with facts and figures. Some of you were able to give examples of how the 
impact of the decision in the Nortel case is already being felt, and further information 
on such impact will be helpful.  Points made during the meeting were that the 
uncertainty created by the decision is having, or may be expected over time to have, 
the following negative impacts:- 

 

• A reduction in corporate lending by banks and others generally and effects 
on the nature of security taken (in particular reduced confidence in the value 
of floating charges); 

• An increase in the cost of indemnities and greater reluctance to provide 
indemnities; 

• A reduction in financing for rescue transactions (partly because of rating 
agencies being more cautious in rating transactions); and 

• A greater reluctance on the part of practitioners to trade on companies in 
administration and a possible effect on the choice of corporate procedure to 
utilise.  
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It was suggested that these effects may arise because the principle of the judgment 
could equally apply to a wide range of circumstances (such as statutory fines on 
environmental or other matters). 
   
As discussed at the meeting, legislative change cannot be made retrospectively by 
means of Insolvency Rules changes, and the bar for retrospective changes by primary 
legislation is a very high one indeed.  
 
Please provide narrative and financial estimates on these and any other points which 
you think may be relevant, both specifically in relation to the judgment and more 
generally in relation to the legislation on administrative expenses. Specifically on the 
pensions aspects – what are the financial and corporate impacts in circumstances 
where the company is sponsoring a Defined Benefit scheme, again it would be very 
helpful to see data and facts that substantiate what you see as the problems.  
 
It would also be helpful if you could please indicate the degree of urgency that you 
consider attaches to your concerns.   I recognise it may only be indicative estimates 
you are able to provide at this stage but do please follow that up with more detail later 
if you can.   
 
We also asked for further comments on possible ways of addressing the concerns 
raised. The point was made that it would be helpful for expenses rules to be aligned 
for administration and liquidation, and possibly also bankruptcy, It would also be 
helpful, as discussed, to have your views as to those categories of liability that should 
rank as expenses, which will assist us in considering whether and how changes 
should be made. Again, please provide these over the same timescale if you can.  
 
Should you have any queries please contact my colleague Tom Phillips on 020 7637 
6421 or at tom.phillips@insolvency.gsi.gov.uk.   
 
Many thanks in advance. 
 
Yours sincerely  
 
 
Anne Willcocks 

Director of Insolvency Policy and Practitioner Regulation 
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