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Consultation on Reforms to the Regulation of Insolvency Practitioners       

(Feb 2011) 

INSOLVENCY LAWYERS' ASSOCIATION (“ILA”) RESPONSE 

1. INTRODUCTION 

1.1 This is the ILA’s response the government’s Consultation on Reforms to the Regulation of 

Insolvency  (dated February 2011) February 2011 (the “Consultation”).  It has been prepared 

on behalf of the ILA by its Technical Committee (the “Committee”). The views set out in this 

response do not necessarily reflect the views of all members of the ILA or the Committee itself. 

1.2 The ILA provides a forum for c.440 full, associate, overseas and academic members who 

practise insolvency law. The membership comprises a broad representation of regional and City 

solicitors, barristers and academics, and overseas lawyers. The Committee is responsible for 

identifying and reporting to members on key developments in case law and legislative reform in 

the insolvency marketplace. The Committee welcomes the opportunity to provide its view on 

reform of the administration expenses regime. 

2. General comments 

2.1 To a large extent, the Consultation is seeking views on areas of policy rather than law.  The ILA 

primarily concerns itself with matters of law and related legal issues and consequently its 

response is primarily focussed on those questions which concern a legal issue, or in respect of 

which we feel qualified to comment. 

2.2 Although the ILA has moved on substantially in the 21 years since it was founded in 1989, it 

recognises that its origins lay in the change from insolvency appointment taking being an 

unregulated practice prior to 1986 to one requiring IP’s to be authorised. Among the RPBs 

established to grant authorisation to fit and proper persons were the Law Societies in England & 

Wales, Scotland and N Ireland; indeed the Law Society of England and Wales became the RBP 

for the third largest number of IPs.   The ILA’s founders were solicitors (the bar and the Bar 

Council were not involved) with substantial insolvency experience from City and regional 

firms, whose practices ranged from high value corporate work, to personal insolvency advice to 

debtors and their creditors. This legacy feeds into some of the responses we make below. 

2.3 It is axiomatic that insolvency means that the debtor cannot pay all its liabilities in full, and that 

the position of unsecured creditors in the priority ranking means that they may receive no 

dividend out of the insolvent estate at all, so that their dissatisfaction with the situation they find 

themselves in has few other outlets except in relation to the stewardship and costs of the 

process. Nothing in the OFT report or in the consultation can add a penny piece to the estate. 

Some of its proposals, e.g.,  for increasing the amount of the prescribed part, or containing IP 

fees or fee rates, are about value transfers between competing stakeholders where there is never 

enough to satisfy all. To state (as paragraph 2.25 to 2.27 does) that the market works better 

when secured creditors suffer a shortfall (from which it must follow that unsecureds suffer a 

complete loss), is verging on the absurd. The process works best when the balance sheet deficit, 

taken as a whole, is reduced as fully as possible. Those in the lower tiers of priority need those 

above them to get out in full to participate in anything from the insolvent estate. 

2.4 There is a frequent reference to the capacity of secured creditors to use their market position to 

obtain lower fees rates, which is not shared with the unsecured creditors. It should be recognised 

that the function of security is to better assure that credit is repaid (and keener fee rates are a 

corollary of that function), whereas insolvency law deals with the circumstance in which debts 

cannot be paid. These are quite different approaches to debt: insolvency seeks to avoid the 
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destructive race between creditors and to maximise the value for all of them; security is 

concerned with maximising and enforcing the recovery of individual creditors. These 

differences are fundamental and inevitably create tensions between the constituencies. Elements 

within the consultation, and of the OFT report, suggest that the tension is between the costs and 

stewardship of the process on the one hand,  and all creditors, whether secured or unsecured, on 

the other, which may not adequately represent the other tensions in the process. 

3. Chapter 1: general information 

Q.1 Do you have any comments or evidence on the costs and benefits set out in the attached 

Impact Assessment (Annex B)? 

3.1 For the reasons stated above, we do not have any detailed comments on the figures and costs 

contained in the Impact Assessment at Annex B.  However, we are sceptical that the £8million 

projected increase in the supply of unsecured credit as a result of the reforms is robust.   

3.2 It appears to us that the several financial assumptions relied upon in the Impact Assessment are 

fragile and, to some extent, selective.  The calculation does not, for example, consider that the 

effect of making an IPs’ fees more difficult or uncertain to collect is likely to result in higher, 

not lower, IP fees.  It might also make IPs reluctant to take on low value jobs at all.   

3.3 The Impact Assessment also does not take into account that an increase in the prescribed part 

will result in reduced recoveries for the floating charge holder, which will lead to an increase in 

the cost of secured credit and a reduction in its availability – perhaps by an equal and opposite 

£8m? 

3.4 We do not consider that the projected financial benefits and cost savings alone are sufficiently 

robust by themselves to form the basis of policy change.  If change is needed, it should be based 

on other grounds. 

4. Chapter 2: Overview/Regulatory Framework 

Q.2 Is the current structure of IP regulation the right one? How could it be improved? 

4.1 It must be recalled that the number of RPBs is itself a product of a desire to avoid a quasi 

monopoly for chartered and certified accountants carrying out appointment taking work at the 

time that IP regulation was introduced. The DTI encouraged the Law Societies (and the IPA) to 

seek RPB recognition under the 1986 Act alongside the accounting associations. Since the early 

days of regulation, the number of licence holders has diminished, so that 7 RPBs (plus the IS) 

for just over 1330 persons does look out of kilter. RPBs as regulators are able to bring a range of 

sanctions to those they regulate as a matter of maintaining professional standards, which the 

DTI could not, nor can the IS, other than withdrawal of the authorisation.. 

4.2 Broadly, the continuation of RPB regulation is favoured, but the areas for improvement are in 

ensuring a consistency between them in their supervisory functions, in their response to 

complaints and in disciplinary action where justified, in ensuring a “highest common 

denominator” between them. These might be addressed by giving the IS the role to police the 

policemen through RPB sanctioning as oversight regulator, and by consideration of a single 

regulator which would have the scope to sanction members that existing RPBs can deploy.  

4.3 It necessarily follows that the IS ought not also to be an authorising body. 

4.4 There is little in the consultation that connects the regulatory framework to the commercial 

issues about competition for work, or the pricing of work once obtained, which concerned the 

OFT. As has been said often enough in cases on IP fees in personal and corporate cases, the 
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hourly rate is a measure of the cost of the process, not of its result or effectiveness. It is the latter 

which is the litmus test for professional standards, and the cost of a job (whether done well or 

done poorly) is not inextricably linked to the standards required of a competent and 

conscientious IP. 

5. Chapter 3: Independent Complaints Body 

5.1 This is largely an issue of policy rather than law and so we refrain from offering any detailed 

comment, save to say that we have some concern about empowering a body other than the court 

to carry out detailed fees/cost related investigations and decisions.  Even if there is such a body, 

the ultimate recourse should be to the court where this expertise currently resides, and any 

proposal to empower a new body to carry out this work needs to be very carefully thought 

through and implemented.  

5.2 Many of our members represent creditor interests, and will advise clients affected by the 

decisions of IP’s appointed over the affairs of their client’s debtor. They are in a position to 

guide those clients as to the standards expected, and whether the dissatisfaction felt merits a 

complaint or other redress. For many creditor clients, however, to dwell on lost money, or to 

throw good after bad, is simply a step too far. We recognise that these market realities may 

mean that dissatisfactions may not get dealt with, and that it may foster underperformance as a 

corollary of creditor indifference or, more likely, a commercial realism. It is here that organised 

cadres of otherwise separate creditors coordinating their efforts would provide a stronger 

requirement for IPs to be held to account (take, for example, the insurance industry creditors 

who “complained” in the Charnley Davis case (1989). Credit insurers are often in a position to 

inherit the positions of several trade suppliers to insolvent businesses 

5.3 Paragraph 3.8 makes a point that complaints are not an alternative to legal remedies available to 

creditors. We agree, but experience shows that this is far too sweeping. Creditors who are 

dissatisfied can, and do, use a complaint to an IP’s RPB as a proxy for seeking legal redress . If 

the facts of the complaint are sustained, they would provide a platform for legal remedies in 

misfeasance against an officeholder. The complainant “gains” by not having to commit itself to 

the costs risks of hostile litigation. The IP finds himself locked into the cost and distraction in 

order to respond to the complaint. If the complaint is sustained, then real advantage may come 

to the estate.  

5.4 The implication in para 3.14 that more, or better argued, complaints will be cathartic for the 

profession, is not obvious. Proper complaints require substance behind them. The issue is 

quality, not frequency. That said, it is incumbent on those hearing complaints to demonstrate a 

rigour and objectivity in their procedures, and to avoid the perception of protecting one’s own.  

Q.3 Would the creation of an independent complaints body be the best way to improve   

confidence in the handling of complaints and/or appeals?  

5.5 It is probable that it would address adverse perceptions, and ought to be considered.  

Q.4 Should such a body have the power to review the fees and remuneration charged by 

IPs?  

5.6 Yes, but not in isolation to other grounds of complaint about the conduct of the case. Where the 

issue is fee charges only, the court remains the appropriate venue, and can deal with the costs 

consequences in its general jurisdiction. The Court of Appeal has recently set out clear guidance 

for bankruptcy trustees in relation to their fees, and proportionality to the estate in Brook v Reed 

[2011] EWCA Civ 331. 
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Q.5  Should all fee complaints be reviewed in this manner, or should some (such as more 

complex cases) be reserved to the court? Who would decide the criteria in individual cases? 

Q.6 How should the costs of a fee related complaint be paid where i) the IP is found to have 

overcharged and ii) where they are found not to have overcharged? 

Q.7  What are your views on the single first tier independent complaints body model? Do 

you agree with the benefits and disadvantages that we have set out? What are your thoughts 

on the relative importance of the positives and negatives? 

Q.8  What are your views on the independent appeals body model? Do you agree with the 

benefits and disadvantages that we have set out? What are your thoughts on the relative 

importance of the positives and negatives? 

Q.9  What are your views on the decision making body model? Do you agree with the 

benefits and disadvantages that we have set out? What are your thoughts on the relative 

importance of the positives and negatives? 

Q.10  What are your views on the decision making body overlaid with an investigative 

appeals function model? Do you agree with the benefits and disadvantages that we have set 

out? What are your thoughts on the relative importance of the positives and negatives? 

Q.11 Should the appeals or decision making body also act as the single point of entry for all 

complaints? 

Q.12  Do you think that settling fee complaints through arbitration would bring advantages 

over the other suggested complaint models? Do you think any other alternative dispute 

resolution regimes may work better, i.e. conciliation? 

Q.13 How many complaints (fee and non-fee related) do you expect to be made annually? 

Q.14  What safeguards would be appropriate to protect against frivolous or vexatious 

complaints? Would requiring the support of 10% of creditors (by value) be appropriate? 

5.7 The insolvency process is a collective class remedy, and complaints ought to command a 

representative threshold, and 10% seems a reasonable measure. In some cases, of course, there 

will be one or a small number of creditors who meet that threshold on their own, and there 

might be a requirement for more than one creditor (a number and value threshold) 

Q.15  What are your views on the location of the body tasked with carrying out the 

complaints function? Is the Insolvency Service or the Adjudicator’s Office suitable to 

undertake the role of the appeals body? If you have chosen the creation of a new body please 

explain your reasons for rejecting the alternative options. 

Q.16  Which of the funding models (A – D) would be most appropriate for the complaint 

body? Can you suggest any alternative funding model? Do you agree with the suggestion to 

fund the establishment of the body by a levy on each RPB according to its number of IP 

members? 

6. Chapter 4:Changes to the regulatory framework 

6.1 There is real merit in a coordinated/integrated approach to regulation of the profession. Clear 

objectives would be a positive step, and essential for an oversight regulator to benchmark its 

function in relation to the RPBs. We have broad sympathy with what is set out in para 4.9 on the 

consultation (see 6.2 below), but not with the OFTs suggestions set out in para 4.6. They do not 
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recognise that insolvency is usually bad news for all concerned. Promoting “growth” through a 

salvage process betrays a misunderstanding of what insolvency is about (see section 2 above); 

and the adjective “vulnerable” applied to creditors does not reflect that trade creditors (ie: 

voluntary providers of credit) will factor in to their pricing the risk of default they run in the 

pursuit of profit from the transactions they enter. 

6.2 As to the regulatory objectives, these ought to  include: (i) maximising creditor returns, and 

reducing the balance sheet deficit as a whole; (ii) a transparent and proportionate regulatory 

system that  delivers principled outcomes and maintains confidence in the stewardship of the 

insolvency process; (iii) promoting an independent and skilled IP profession delivering a high 

quality service, with integrity, to all creditors and other stakeholders, which itself is transparent, 

fair and proportionate. We consider that “independence” carries with it the expectation of 

competition for providing such services. 

6.3 As mentioned above, the IS cannot be a regulator and regulated at the same time. Part of the 

mandate for an oversight regulator is consistency between regulators, which must entail powers 

to monitor and sanction RPBs. The cost of oversight will fall on the RPBs, and in turn upon 

their members, but without creating incentives for a form of “regulator shopping” for the RPB 

with the greater economies of scale offering lower levies to members than other RPBs.  

6.4 The IS should be enabled to influence and identify gaps in, but not dictate, standards. It ought 

not to be put in the position of setting standards which it is then required to see the RPBs apply. 

They ought to be the primary setter of professional standards about the discharge by their 

members of the obligations and functions they undertake. 

7. Chapter 5: Detailed suggestions for changes to insolvency legislation 

Q.26 Do you think that increasing the level of the prescribed part would help to constrain IP 

fees for unsecured creditors? If so how do you propose this should be achieved? 

7.1 Increasing the prescribed part by an arbitrary amount would both break with the policy behind 

the creation of the prescribed part and not necessarily produce the effect of enfranchising the 

unsecured creditors sufficiently to drive down IP fees.   

7.2 The formula producing the prescribed part was carefully modelled to produce an amount that as 

closely as possible equalled the sum that would, absent the abolition of Crown Preference, have 

been paid to the Crown.  The desire was to give unsecured creditors the benefit of this abolition 

so as not to produce a windfall to secured creditors, leaving secured creditors neutral.  If the 

prescribed part is now increased, it departs from that principle and would seem to penalise 

secured creditors for the perception that IPs are allegedly over-charging unsecured creditors. 

7.3 If the required result is to enable unsecured creditors to benefit from any discount negotiated by 

the secured creditors, why could this not be legislated without the need to penalise floating 

charge holders by increasing the prescribed part? 

7.4 Finally, whether or not increasing the level of the prescribed part would help to constrain IP fees 

would depend upon the amount of the increase and the proportion it would represent to the 

floating charge holders’ debt/loss. Increasing the prescribed part must diminish the value or 

efficacy of the floating charge and may create a perverse incentive for secured creditors to 

explore how they might participate in that fund (eg through senior secured creditors requiring 

junior ranking creditors to surrender security, prove for dividend, and then account to the senior 

via a turnover trust arrangement. That would not assist unsecured creditors or their dividend 

prospects). 
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Q.27 Would you welcome greater transparency in the remuneration of IPs? Should the 

provision of further details be mandatory or upon request? 

7.5 Most firms do this anyway. The real point is to avoid opacity about fees, so that which is now 

available on request ought to be the rule, not an exception. Any changes in rates when an IP 

takes on a successor office (eg liquidator following administration, or supervisor of a VA) ought 

to be disclosed 

Q.28 Do you favour hourly rates being agreed by creditors at the time of the resolution 

either specifically or subject to a maximum amount? 

7.6 What concerns creditors tends to be the overall cost, and its correlation/proportionality to the 

estate and/or the task they perform. As it is, hourly rates are frequently disclosed in reports and 

proposals, so the market is already there 

Q.29 Do you have any evidence that the administration process is being used where a CVL 

would be more appropriate? 

7.7 There is anecdotal evidence to that effect, and that the opinion as to the achievement of a better 

outcome than a liquidation (in the IPs consent to act) is seen as simply “form filling” by those 

concerned to hold on to the appointment. It is however easy to deploy hindsight to confound an 

opinion expressed as to prospective outcomes (and where empirical data/research would better 

inform the debate). The discipline required by the old rule 2.2 report obliged the IP to justify his 

position, and there is merit in requiring a statement to be filed on appointment which identifies 

the reasons behind the opinion expressed.  

7.8 That said, and as the consultation accepts, the practice is thought to be less than once might 

have been, no doubt following several judicially administered rebukes to those whose opinions 

are given without adequate thought or are self serving. 

Q.30 Do you agree with the proposed approach of restricting paragraph 22 appointments 

and paragraph 14 appointments? If not do you have any alternative suggestions? 

7.9 No such restrictions are necessary. The third objective in para 3(1)(c) (realising property in 

order to make a distribution to one or more secured or preferential creditors) was introduced 

by the Enterprise Act 2002 to enable administration to be used by qualifying floating charge 

holders to enforce their security as a quid pro quo for removing their ability to appoint an 

administrative receiver.  As such, restricting the use of the third objective to qualifying floating 

charge holders would not appear to conflict with that purpose. However, we question whether it 

is a proportionate and focussed response. 

7.10 If the main problem/cause of inappropriate use of an administration where CVL would be better 

suited is the directors’ desire to avoid facing the creditors at the s98 IA1986 creditors’ meeting, 

then would it not be simpler and more proportionate to legislate to require directors’ to attend 

the initial creditors’ meeting in administration (para 51 Sched. B1)?  However in doing so, it 

should be recognised that it would convert the administration creditors’ meeting into an inquest 

into the demise of the company, rather than a consideration of how the poor situation might be 

steered to its best attainable outcome, which would cut across the purpose of administration 

7.11 As for the point that unsecureds have more say over the identity of the liquidator in liquidation 

than the administrator in administration – part of the reason for this is by design.  If 

administration is to be an effective and flexible rescue mechanism and/or enforcement method, 

it is essential that administrators can, immediately on appointment, take commercial decisions 

and act swiftly.  There are already safeguards built in for unsecured creditors who are unfairly 

harmed by an administrator, and provisions allowing challenge to an administrator who 
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breaches his duty to act in the interests of all the creditors.  The consequence of giving 

unsecured creditors more influence in the conduct of the administration and/or the identity of 

the administrator is likely to hold the process up and make it a less useful mechanism. 

7.12 Where secured creditors have swapped debt for equity and therefore might be connected parties, 

the restriction would potentially inhibit such balance sheet restructurings. 

Q.31 Should creditors be given an opportunity to review the choice of an IP to act as 

liquidator, prior to the company converting from administration to CVL? 

7.13 We agree that unsecured creditors could be given more opportunity to review the choice of an 

IP to act as liquidator prior to conversion from administration to CVL.  This would enable them 

to weigh up the issue in the light of what has occurred, and the information that has come to 

light during the administration. 

Q.32 Does Rule 2.106 need further clarification? 

7.14 We do not consider that the interaction between r2.33((2)(k) and r2.106 is unclear. 

Q.33 Should IPs be required to provide an estimate of the duration and cost of the 

insolvency process at the outset? If Yes, should they publish the amount to which these 

estimates were exceeded? 

7.15 This is an area of policy, but if it is adopted, it should allow sufficient flexibility for those cases 

(often but not exclusively the larger cases) where there is genuine uncertainty about what might 

be required.  The idea, for example, that prior to their appointment the administrators of Nortel 

or Lehmans could give a meaningful estimate of their fees is somewhat fanciful.  It is probably a 

case where one size does not fit all, and it is important to retain the flexible nature of 

administration. If the provision were too restrictive, it could act as a deterrent to administrators 

to act flexibly when the situation required. The estimate could become so hedged with caveats 

as to diminish its utility in precisely those cases where it matters 

Q.34 Should any discounted hourly rates negotiated in an administration be applied to a 

subsequent CVL? If so, should this be mandated, and if so, how? 

7.16 While not objectionable in principle, we foresee problems in mandating this requirement 

adequately.  For example if the mandate were to apply any percentage discount to the current 

hourly rate in a subsequent liquidation, it would be easy to side-step the provision by applying a 

final discount to the overall fees, rather than applying the discount to the hourly rates.  Likewise 

any provision would need to be sufficiently sophisticated to take into account different work 

types.  The work done in liquidation might be of a different nature to that in the administration 

requiring a higher or lower level of expertise. Liquidation lends itself to forensic activity in 

pursuing claims for misfeasance, wrongful trading, clawback claims, whereas administration is 

much more transactionally focussed. 

Q.35 If an IP is unsuccessful in defending a challenge to his fees, should the costs be borne 

by the IP? 

7.17 Perhaps.  On the one hand, if an IP has blatantly over-charged, it would seem only fair to 

require him to bear the costs of the fee challenge proceedings.  However more often, fee 

challenges result in broad support for the IPs fees, with a few shavings of time and cost here and 

there.  In this type of (perhaps typical) case, which party is successful?  If the IP has managed to 

defend, say, 70%, 80% or 90% of his fees, should he still have to bear the entire cost of the 

challenge proceedings, including the challengors’ costs? Or should he only have to pay the 
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percentage of those costs by which his fees and expenses were reduced?  Compare the outcome 

of recent cases such as in Super Aguri for example. 

7.18 On the other hand, it would not be sensible to make it so easy to bring a fees challenge that 

creditors routinely bring (or threaten to bring) a fee challenge as a way of beating down IP’s 

fees.  A diligent, competent and honest IP (of which evidence suggests the vast majority are) has 

a right to reasonable compensation for his efforts on behalf of the creditors.  If the rules were 

changed such that IPs routinely find themselves having to spend precious time and resources 

and incurring disproportionate cost defending fee challenges, then this will simply result in 

higher fees, which would be counter-productive. 

7.19 Perhaps the best solution would be to require a fee challenge to be mounted only with the 

support of, say, 10% or 15% of unsecured creditors, and leave the fees to the discretion of the 

court as in normal court proceedings. 

Q.36 Is there a need for clearer and more consistent information to be a) provided to 

creditors and b) filed at Companies House? How could this be achieved? 

7.20 If the problem is that information does not follow a consistent pattern, then report format 

prescription could address it, but reports which are filed tend to follow a well trodden path. As 

to consistency, surely it is a bespoke report on the affairs of a specific company, and the 

contents ought to reflect that fact. Where the profession needs to get to is providing succinct 

explanations to creditors of what they are doing, and what remains to be done, and away from a 

box ticking approach to reporting and filing. Most IPs do a decent job in difficult and cash 

constrained circumstances, and some do a very good job. The contrast with the rest ought to be 

clear.  

 

The ILA Technical Committee 
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