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Themed Bulletin - Cross Border Insolvency “Centre of main 
interests” – The present state of play 

The concept of "centre of main interests" (CoMI) is key to cross-border 
insolvency matters as it determines where main insolvency proceedings can 
be commenced in the EU and the applicable insolvency law (with some 
important exceptions).  It is also relevant in the context of recognition and the 
provision of assistance to foreign insolvency officeholders beyond the EU 
under the Cross-Border Insolvency Regulations 2006, implementing the 
UNCITRAL Model Law on Cross-Border Insolvency in Great Britain.  (We will 
consider the Model Law in a future themed bulletin.)  The location of a 
debtor’s CoMI is important for creditors as their insolvency risks and 
remedies may be different in different Member States. Directors will also want 
to know which Member States’ insolvency laws apply so that they can ensure 
that they are meeting any duties required of them and are aware of the 
potential liabilities to which they may be subject. At the same time directors 
will need to comply with their applicable corporate law and any related 
common law duties, which duties may derive from the laws of a different 
jurisdiction (typically the jurisdiction of incorporation). 

There has been some uncertainty as to how to determine a debtor’s CoMI and 
it is this uncertainty that has perhaps led to a lack of overall consistency 
between Member States’ courts in their CoMI decisions. We now have three 
decisions from the CJEU1  which have considered the meaning of CoMI 
(Eurofood2 , Interedil3  and Médiasucre4 ) and, helpfully, these decisions, 
taken together, provide a framework to assess the location of a debtor's 
CoMI, although this will always ultimately be a question of fact, dependent on 
the specific circumstances of each case. 
1   The Court of Justice of the European Union. 
2   Re Eurofood IFSC Ltd CJEU C-341/04 (2 May 2006). 
3   Interedil Srl (in liquidation) v Fallimento Interedil Srl and another [2011] CJEU C-396/09 (20 October 2011). 
4   Rastelli Davide e C. Snc v Jean-Charles Hidoux, in his capacity as liquidator appointed by the court for the company 
Médiasucre International CJEU C-191/10 (15 December 2011). 
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Background 
 
The EC Regulation on Insolvency Proceedings (the Insolvency Regulation)5 , which has now been 
in force for ten years, provides a structure for conducting European cross-border insolvencies. It 
applies to any corporate or individual debtor (but not an insurance undertaking, credit institution or 
collective investment undertaking) with its CoMI in the EU (with the exception of Denmark, which 
opted out of the Insolvency Regulation). It does not seek to harmonise the substantive insolvency 
laws across the EU but instead is intended to improve the efficiency and effectiveness of 
insolvency proceedings in the EU. It provides mandatory rules to enable the applicable insolvency 
law and forum to be determined. Importantly, it is the courts of the Member State within the 
territory in which a debtor’s CoMI is situated that have jurisdiction to open main insolvency 
proceedings and it is the laws of that Member State, subject to specific exceptions and protections, 
which will govern the conduct of the insolvency proceedings and their closure (including the 
treatment of assets which form the estate, the discharge of debt and claw-back rules).  
 
There is no definition of ‘CoMI’ in the Insolvency Regulation, but there is a rebuttable presumption 
that a company's CoMI is the place of its registered office. Recital 13 to the Insolvency Regulation 
also states that the CoMI "should correspond to the place where the debtor conducts the 
administration of his interests on a regular basis and is therefore ascertainable by third parties". 
Member States must interpret CoMI in a uniform way and by reference to EU law6 . The Insolvency 
Regulation, therefore, imposes a substance over form test for establishing insolvency jurisdiction.   
Depending upon the particular circumstances, this may not be entirely clear cut.  Take for example 
an English incorporated company, with: (i) a French parent; and (ii) branches (operating not as 
subsidiaries and therefore not separate legal entities) and assets in Germany, Belgium and the 
Netherlands. Where will the company's CoMI be located? In England, where it is registered? In 
one of the jurisdictions where it carries out trading activities through its branches? In France, 
where the parent company undertakes the IT, human resource and administrative functions 
(including raising finance) for its English subsidiary? The starting point given by the Insolvency 
Regulation would be the location of registered office, so England, but it could potentially be argued 
that the company administered its interests on a regular basis in France, Germany, Belgium or the 
Netherlands. As is explored below, much will turn on what activities of the company are objectively 
ascertainable to third parties, in particular the company's creditors. 

5   Council ECIR (EC) No. 1346/2000 of 29 May 2000, on insolvency proceedings. The Insolvency Regulation will only 
apply if the CoMI of a debtor is in the EU: Recital 14 of the ECIR. 
6   Interedil, op. cit. paragraph 43 ‘The Court has consistently held that it follows from the need for uniform application of 
European Union law and from the principle of equality that the terms of a provision of that law which makes no express 
reference to the law of the Member States for the purpose of determining its meaning and scope must normally be given 
an autonomous and uniform interpretation throughout the Union, having regard to the context of the provision and the 
objective pursued by the legislation in question (see, inter alia, Case C-174/08 NCC Construction Danmark [2009] ECR 
I-10567, paragraph 24 and case-law cited'). 
 
 
 
 
Strength of the registered office presumption 

As stated above, the starting point in relation to assessing a company’s CoMI will be to consider 
where the company has its registered office7. There are now three CJEU decisions8  on CoMI 
which consider the strength of the registered office presumption and how that presumption can be 
rebutted.  At first blush there may appear to be discrepancies between the three CJEU decisions 
on the question of just how strong the registered office presumption is. These discrepancies are 
partly explicable because appeals to the CJEU take the form of requests for responses to fact-
specific and generally narrowly-formulated questions referred by the relevant Member State appeal 
court.  Despite the apparent discrepancies, arguably the two later CJEU cases9, which both 
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approve the first case Eurofood, represent a further fleshing out of the basic framework principles 
regarding the registered office presumption.   
 

In the first of the cases, Eurofood (see bulletin 62), the CJEU appeared to attribute considerable 
strength to the registered office presumption and held that the presumption could only be rebutted 
if “factors which are both objective and ascertainable by third parties to enable it to be established 
that an actual situation exists which is different from locating the debtor’s CoMI at its registered 
office.”  Describing one end of a possible factual spectrum, the CJEU commented that the 
presumption could be rebutted “in the case of a ‘letterbox’ company not carrying out any business 
in the territory of the Member State in which its registered office is situated”.  At the opposite end of 
the spectrum, it also ruled that “where a company carries on its business in the territory of the 
Member State where its registered office is situated, the mere fact that its economic choices are, or 
can be controlled by a parent company in another Member State is not enough to rebut the 
registered office presumption”.  The court in Eurofood gave no further guidance on rebutting the 
presumption.    

The CJEU in Interedil (see bulletin 370) held that a debtor's CoMI must be determined by attaching 
greater importance to the ‘place of the company's central administration’, as established by 
objective factors which are ascertainable by third parties. The CJEU described the presumption as 
a ‘simple presumption’ which was in certain circumstances capable of rebuttal.   Where a 
company’s central administration is not in the same place as its registered office, a comprehensive 
assessment of all the factors must be made in order to establish the location of CoMI.  As appears 
further below, the CJEU went on to consider types of factors to be taken into account. The CJEU in 
Médiasucre followed Interedil on the strength of the registered office presumption in so far as it 
placed the most importance on the place of the company’s central administration. It is suggested 
that this factor will therefore be of primary importance when determining a company's CoMI. What 
activities constitute a company's central administration is another question. 

7   Pursuant to the presumption in Art.3(1) of the ECIR, and as stated by the CJEU in Eurofood. 
8   Eurofood, Interedil, and Médiasucre 
9   Interedil and Médiasucre 
 
 
Factors which may rebut the registered office presumption 
 
All three CJEU decisions state that the registered office presumption can only be rebutted if factors 
which are objectively ascertainable to third parties enable it to be established that an actual 
situation exists which is different from locating the debtor’s CoMI at its registered office. The CJEU 
in Interedil held that the factors used to rebut the registered office presumption must be objectively 
ascertainable by third parties and this test may be considered to be met where the material factors 
have been made public, or at the very least, made sufficiently accessible to enable third parties to 
be aware of them10.   As indicated by the CJEU in Interdil11, the key third parties will be creditors. 
It is not clear whether the views of certain creditors (i.e. key trade creditors and financiers) have 
primacy over the views of others.    However, the Insolvency Regulation does not restrict the 
relevant third parties to creditors and so it is, arguably, open to a court to take into account factors 
which are objective and ascertainable to third parties other than creditors (e.g. employees, 
customers, the debtor's business partners and any regulatory authorities). 
 
The CJEU in Interedil gave limited generic guidance on which factors should be taken into account 
when analysing whether the registered office presumption has been rebutted. These included, in 
particular, all places in which the debtor company pursues economic activities and all those in 
which it holds assets, insofar as those places are ascertainable by third parties12.     

The CJEU has also set out specific examples where the registered office presumption is not 
rebutted: 
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• In Eurofood it was held that if the company carries on business in the territory of the 
Member State where its registered office is situated, the mere fact that its economic 
choices are or can be controlled by a parent company in another Member State will not be 
enough, of itself, to rebut the registered office presumption. 
   

• In Interedil it was held that where a company's registered office and place of central 
administration are in the same jurisdiction, the registered office presumption cannot be 
rebutted13.  Where a company's central administration is not in the same place as its 
registered office, the presence of assets belonging to the debtor and the existence of 
contracts for financial exploitation of those assets in a Member State other than that in 
which the registered office is situated are not sufficient factors to rebut the registered office 
presumption, unless a comprehensive assessment of all the relevant factors makes it 
possible to establish, in a manner that is ascertainable by third parties, that the company's 
central administration is located in that other Member State.  
  

• In Médiasucre it was held that where two companies have their registered offices in 
separate Member States, the mere finding that the two companies' property has been 
intermixed is not enough to rebut the registered office presumption. 
 

In the context of the guidance set out above, each CoMI assessment will be governed by its own 
factual matrix (which is likely to be specific and different in each case). The courts will need to 
consider the different factors. The two key factors are the place of the debtor’s registered office 
and the place of its central administration. If these two factors are in the same jurisdiction there can 
be no argument that the debtor’s CoMI is elsewhere. Other key factors, which have been 
consistently used by Member States’ courts when assessing CoMI include, among many others: (i) 
if the company is an operating company, its trading address and where the operations primarily 
take place; (ii) where the company is tax resident and, if the company is regulated, where the 
regulator is located; and (iii) where any negotiations for the restructuring of the company’s debt 
have taken place. 
 
10    Paragraph 49 Interedil 
11    A Czech court, in considering this problem, held that what is crucial is that the significant body of creditors are 
aware where the insolvency proceedings will be conducted (the most important criterion being the majority of creditors by 
value of claims): KSBR 39 INS 2465/2009-A-12, Brno Regional Court, 14 May 2009. 
12    See in particular paragraph 52. 
13    Paragraphs 50 and 51 Interedil 50 ‘….where the bodies responsible for the management and supervision of a 
company are in the same place as its registered office and the management decisions of the company are taken, in a 
manner that is ascertainable by third parties, in that place, the presumption in the second sentence of Article 3(1) of the 
Regulation that the centre of the company’s main interests is located in that place is wholly applicable. In such a case, as 
the Advocate General observed at point 69 of her Opinion, it is not possible that the centre of the debtor company’s main 
interests is located elsewhere’. 
 
 
 
When will a court assess CoMI and movement of CoMI 

The debtor's CoMI should be assessed by the court on the date that the application to commence 
insolvency proceedings is filed14.  It is not clear whether, in assessing the location of a debtor’s 
CoMI for the purposes of the Insolvency Regulation, the court must take a "snap shot" view and 
only take into account the relevant factors as at the relevant date (i.e. the date of the application for 
the commencement of insolvency proceedings15) or whether it can look at the history of the 
debtor’s activity16.  This question is important when considering the movement of a company's 
CoMI as, if a company's historical activity can be taken into account by the court, it may be more 
difficult to move a company's CoMI from one Member State to another.  
 
CoMI is not a static concept and may change over the course of time. In particular, there is nothing 
in the Insolvency Regulation which prevents a company from moving its CoMI from one jurisdiction 
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to another. Such a movement has been successfully effected on numerous occasions by debtors 
looking to move to a jurisdiction which offers a more flexible environment in which to achieve a 
restructuring17.  If such a movement is merely the optimisation of procedural possibilities (i.e. 
utilising jurisdictional flexibility to find a restructuring proceeding to meet the needs of the 
stakeholders) then it should be viewed as legitimate (and the Advocate General of the CJEU 
indicated as much in his opinion in the Staubitz-Schreiber case). Further, the English court, when 
considering the question of debtor migrations, pointed out that in a system of law which 
encourages a single market across the whole EU, it is possible for an entity or individual to move 
its CoMI from its original or presumed location to another Member State. Much will turn on whether 
there has been a genuine movement of CoMI which is objectively ascertainable to third parties or 
whether the movement is purely illusory.   
 

It is also unclear how long the activities must have been undertaken in the new Member State 
before they could have an impact on the location of the debtor's CoMI and the Insolvency 
Regulation is silent on this point. This issue was considered in passing by the English court in the 
context of the location of an individual's CoMI. The English court commented that there was no 
authority which established a minimum period of time which could be applied, but a few days (or 
weeks) would be unlikely to be sufficient time because that would be at odds with conducting the 
administration of one’s interests in a place on a regular basis18.   Given the above, the question as 
to whether a debtor's CoMI has been moved is likely to be highly fact sensitive19.    There may 
also be a difference between the approach taken by the courts in respect of corporate 
restructurings and personal bankruptcy cases. In the former case, the purpose of the CoMI 
migration in many of the reported cases appears to have been to improve the return to creditors as 
a whole. In the latter case, however, there is a greater concern that the CoMI migration may be 
being done to evade obligations or to find a more lenient jurisdiction in terms of the period prior to 
discharge of the bankrupt (the so-called "bankruptcy tourism" cases)20 . Hence the court may well 
look to the purpose of the CoMI migration in deciding whether or not to take historic factors into 
account.   
 

There is one important caveat to note concerning the movement of CoMI, namely that there are 
some jurisdictions from which it is not possible for an entity to move its CoMI, without first being 
wound up in the original Member State and then reconstituted under the law of the other Member 
State.  This point is clear from the decision of the CJEU in Cartesio Oktato es Szolgaltato (C-
210/06) (see our bulletin 184) in which the CJEU held that where a company wished to retain its 
status as a company governed by the law of the Member State of incorporation, a national law 
restricting a company from moving its seat to another EU Member State was not a restriction on 
the right of establishment. 

14   See Staubitz-Schreiber CJEU (C-1/04) 17 January 2006. This decision was followed by the CJEU in Interedil. 
15   Following the CJEU's decision in Staubitz-Schreiber, op. cit. 
16   The Northern Irish court has suggested that it might be possible in certain circumstances for a different point in time 
to be applicable, and that historical factors could be taken into account when assessing CoMI: Irish Bank Resolution 
Corporation Limited v Seán Quinn, [2012] NICh 1, High Court of Justice in Northern Ireland (Chancery Division), 10 
January 2012. 
17   See for example the restructurings in Damovo, Wind Hellas and European Directories. 
18   Official Receiver v Eichler, [2007] BPIR 1636. 
19   In the matter of Hellas Telecommunications (Luxembourg) II SCA [2009] EWHC 3199 (Ch) a COMI migration that 
took place only 3 months before seeking to open administration proceedings was valid. 
20   See Irish Bank Resolution Corporation Limited v Seán Quinn [2012] NICh 1, High Court of Justice in Northern 
Ireland (Chancery Division) (Bulletin 407). 
 
 
Groups 

It is important to note that there are no special provisions in the Insolvency Regulation relating to 
groups of companies and it is commonly suggested that this is a failing on the part of the 
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Insolvency Regulation. If, as is often the case, a group is organised by way of a number of 
separately incorporated subsidiary companies in different Member States, separate insolvency 
proceedings will need to be commenced in respect of each subsidiary company; there are no 
provisions which allow such companies to enter into a single set of consolidated insolvency 
proceedings.   
 
It will often be beneficial, however, for the assets of separate legal entities which are part of the 
same group to be administered under a single insolvency process or a series of co-ordinated 
insolvency processes because it avoids splitting up the business sales process, which could cause 
a considerable loss of value to the assets of the group as a whole.  Having one set of insolvency 
officeholders appointed in respect of each company within the group is likely to promote efficiency 
and effectiveness21 as it can save time and costs and make the administration of the insolvency or 
reorganisation proceedings more efficient. Member States’ courts have been prepared to appoint 
the same insolvency officeholders in respect of various foreign subsidiaries of a parent company 
on the basis that, in each case, the subsidiaries were being managed by the parent so that the 
CoMI of the subsidiaries were in the same Member State of the parent. However, this solution may 
not always be available, as it may not always be the case that a group is centrally controlled (or 
centrally controlled to the extent that this is objectively ascertainable to third parties).   

Recognising this potential problem, in November 2011, the European Parliament passed a 
resolution making recommendations on possible reforms to European legislation concerning 
insolvency proceedings22; one of which was that the Commission should present a flexible 
proposal for the Insolvency Regulation and the insolvency of groups of companies. This does of 
course create its own issues (for example, as to how to determine which jurisdiction should be the 
central or co-ordinating one) and it may be that practical solutions, such as the "same officeholder" 
one outlined above, are the best way of addressing the group issue. It remains to be seen whether 
the Commission will make any changes following its consultation on the future on European 
Insolvency law, which closed on 21 June 2012 (see ILA response). 

21  One of the overriding aims of the Insolvency Regulation (see Recital 8).20 
22   2011/2006(INI0). 
 
 
Where does this leave us? 

It is clear from the decisions of the CJEU in Eurofood, Interedil and Médiasucre that the location of 
a debtor's CoMI will always be a question of fact, dependent on the specific circumstances of each 
case. These three decisions have set out a broad framework to be employed when assessing the 
location of a company's CoMI. The starting point, prescribed by the Insolvency Regulation, is to 
establish where the company's registered office is situated. This will be presumed (according to the 
Insolvency Regulation and decisions of the CJEU) to be the location of the company's CoMI unless 
there is evidence to the contrary capable of rebutting the presumption. The strength of the 
registered office presumption is not entirely clear, but it can only be rebutted if factors which are 
both objective and ascertainable to third parties enable it to be established that an actual situation 
exists which is different from locating the debtor’s CoMI at its registered office. The requirement 
that the factors used to rebut the registered office presumption must be objectively ascertainable 
by third parties may be considered to be met where the material factors have been made public, or 
at the very least, made sufficiently accessible to enable third parties, in particular the company's 
creditors, to be aware of them. Factors which can be taken into account in seeking to rebut the 
registered office presumption include all places in which the debtor company pursues economic 
activities and all those in which it holds assets, insofar as those places are objectively 
ascertainable by third parties.   

The broad framework which has been set out by the CJEU for assessing CoMI, together with the 
specific examples given, are expected to make assessing CoMI easier. Encouragingly, Member 
States' courts are now generally starting to apply the more standardised framework for assessing 
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CoMI as set out above, although different weight may be given by different Member States' courts 
to the varying factors used to rebut the registered office presumption.   

In response to some of the difficulties that have been encountered in assessing a debtor's CoMI, 
the European Parliament has recommended23 that the Insolvency Regulation should include a 
formal definition of the term CoMI and that this should be formulated in such a way as to prevent 
fraudulent forum shopping. It has been suggested by the European Parliament that such a 
definition should be based on the wording of recital 13 to the Insolvency Regulation and in 
particular the objective possibility for third parties to ascertain a debtor's CoMI. Further, the 
European Parliament has recommended that a formal definition should take account of factors 
such as: (i) the externally ascertainable principal transactions of business operations; (ii) the 
location of assets; (iii) the centre of the operational or production activities; and (iv) the workplace 
of employees. While the recommendations of the European Parliament are not binding, it may be 
that Member States' courts will now be persuaded to pay particular attention, when assessing a 
debtor's CoMI, to the above factors. Whether a formal definition of CoMI will assist is difficult to 
say. There is a risk that, just when a cogent understanding of the meaning of CoMI has emerged 
from the CJEU case law, a new definition with a list of factors that is expressed to be indicative 
rather than exhaustive may create further uncertainty – a development that would not be welcome. 
It remains to be seen whether the Commission will make any changes to the definition of CoMI 
following its consultation on the future of European insolvency law (referred to above). 

23   Report with recommendations to the Commission on insolvency proceedings in the context of EU company law 
(2011/2006(INI)). 
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