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Themed Bulletin: Cross Border Schemes of Arrangement - 
Jurisdiction and Recognition 
Schemes of arrangement under Part 26 of the Companies Act 2006 have been a 
feature of some high profile restructurings in the last couple of years. In particular, 
English schemes have been used to restructure the debts of companies registered 
in EU member states other than the UK and with their centre of main interests 
(“CoMI”) and establishments outside of the UK. Examples include Tele Columbus, 
Rodenstock and Primacom (all German registered companies) and Metrovacesa SA 
(a Spanish registered company). Such schemes have involved the transfer or 
compromise of a company’s debt obligations as part of a wider restructuring and 
have schemed only the company’s finance creditors (or classes thereof). In all of 
these cases the finance facilities have been English law governed. 

The use of English schemes in this manner has undoubtedly provided a 
restructuring solution to the proponent companies and their stakeholders, one that 
was unavailable in their home member states. In many cases, the sanctioning of the 
English scheme may have prevented potential insolvency proceedings, providing 
value to the company’s stakeholders. In this respect, schemes offer a holistic pre-
insolvency solution which may transcend international borders. Some EU member 
states are considering introducing, or have recently introduced, reforms to their 
insolvency regimes to provide a home grown solution analogous to English 
schemes (of particular note are the new Spanish pre-insolvency composition 
proceedings which have been loosely modelled on the English scheme of 
arrangement). 

In this themed bulletin we examine the question of the English court’s jurisdiction to 
convene scheme meetings and sanction schemes of foreign registered companies 
in the context of the relevant reported judgments. We consider how, to date, the 
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English courts have sought to address the issue of jurisdiction and look at the issue 
of recognition of schemes outside of the UK. 
 
 
English domestic law 
 
For the purposes of s.895(2)(b) of the CA 2006, the English court has jurisdiction to sanction a 
scheme of arrangement in relation to a company liable to be wound up under the IA86. The 
starting point for analysis is therefore whether a foreign registered company is one that is liable to 
be wound up under the IA86.   

S.221(5) IA86 allows for the winding up of unregistered companies. The term “unregistered 
company”, defined in s.220, has long been interpreted as including foreign registered companies 
that have been carrying on business in Great Britain or have some other relevant connection with 
the jurisdiction (see, for example, Banque des Marchands de Moscou (Koupetschesky) v 
Kindersley [1951] Ch. 112). 

The IA86 does not prescribe the specific circumstances in which a court may exercise its power of 
winding up in relation to a foreign registered company, but case law has developed three factors to 
consider to ensure that the contemplated winding up of the foreign company might both serve a 
useful purpose and not be an exercise of an exorbitant jurisdiction. These are: 

1. that the company has a sufficiently close connection with England usually, but not 
invariably, in the form of assets within the jurisdiction;  
  

2. that there is a reasonable possibility of benefit accruing to creditors from the making of a 
winding up order; and 
   

3. that one or more persons interested in the distribution of assets are persons over whom the 
English court could exercise jurisdiction. 
 

See Real Estate Development Co [1991] BCLC 210, approved by the Court of Appeal in Re 
Latreefers Inc [2001] BCC 174 and referred to with approval in the recent scheme cases Drax 
Holdings Ltd [2003] EWHC 2743 (Ch) and In the matter of Rodenstock GmbH [2011] EWHC 1104 
(Ch).  
 
In the context of scheme jurisdiction, it has been settled law since Drax that the above factors go to 
the exercise of the court’s discretion, rather than to the existence of the court’s jurisdiction, to wind 
up foreign companies (confirmed recently in Rodenstock) and that the key consideration (for the 
purpose of determining the existence of jurisdiction to sanction a scheme) is the first factor, i.e. that 
there is sufficient connection with England.  
 
 
EC Insolvency Regulation 
 
The EC Regulation on Insolvency Proceedings (No 1346/2000) (the “ECIR”) determines, among 
other things, the EU member state(s) in which insolvency proceedings can be commenced, with 
the exception of Denmark, which opted out of the ECIR. The scope of the ECIR is limited to 
collective insolvency proceedings which entail the partial or total divestment of a debtor and the 
appointment of a liquidator. The EU member states' insolvency proceedings which fall within the 
ECIR are listed in a series of annexes to the ECIR which are generally considered to be 
determinative. Schemes of arrangement are not listed in the UK annex entries to the ECIR. 
However, as the ECIR affects the ability of the English court to wind up a company with its CoMI in 
an EU member state (other than Denmark), the question as to whether the ECIR could therefore 
interpose its own jurisdictional requirements on the English court's scheme jurisdiction (which in 
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turn exists in relation to companies that are liable to be wound up under IA1986) has been 
considered in the case law and is discussed further below. 
 
 
EC Regulation on jurisdiction and enforcement of judgments in civil and 
commercial matters 

The EC Regulation on jurisdiction and the recognition and enforcement of judgments in civil and 
commercial matters (No 44/2001) (“Judgments Regulation”) assigns jurisdiction in cross-border 
disputes concerning civil and commercial matters. Excluded from the Judgments Regulation are  
“bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, 
judicial arrangements, compositions and analogous proceedings” (the "Insolvency Exclusion"). Art 
22(2) of the Judgments Regulation assigns exclusive jurisdiction for proceedings which have as 
their object the dissolution of companies to the courts of the member state in which the company 
has its seat. As the Insolvency Exclusion only covers the winding-up of insolvent companies (and 
therefore Art 22(2) does not apply to insolvency winding-up proceedings), it was held in 
Rodenstock that the impact of Art 22(2) of the Judgments Regulation was that the English court's 
jurisdiction to wind up a solvent company is excluded in circumstances where the company has its 
seat in a member state other than the UK (on the grounds that a solvent winding-up is a 
proceeding which has as its object the dissolution of the company). Given this conclusion the 
question also arises as to whether the Judgments Regulation has any affect on the ability of the 
English court to convene scheme meetings and sanction a scheme of arrangement, as to which 
we consider further below. 

 
Effect of the ECIR and Judgments Regulation on English court's jurisdiction to wind 
up 

These two considerations lead to the conclusion in Rodenstock that the combined effect of the 
ECIR and the Judgments Regulation was to substantially curtail the jurisdiction of the English court 
to wind up companies. In particular, for as long as the company continues to have both its seat and 
COMI in a Member State outside of the UK, and no establishment in the UK, the English court has 
no jurisdiction to wind it up, whether solvent or insolvent, save on public interest grounds. 
 
 
Does the ECIR have an unintended impact on jurisdiction for a scheme of 
arrangement? 

This question has been considered in the English decisions in Re Drax Holdings Ltd, DAP Holding 
N.V. [2005] EWHC 2092 (Ch), Re Sovereign Marine & General Insurance Co Ltd [2006] EWHC 
1335 (Ch) (see our technical bulletin 64), Re La Seda De Barcelona Sa [2010] EWHC 1364 (Ch) 
(see our technical bulletin 282), In the matter of Rodenstock GmbH [2011] EWHC 1104 (Ch) (see 
our technical bulletin 349) and Primacom Holding GmbH [2011] EWHC 3746 (Ch) (see our 
technical bulletin 390). In each decision it was held that the ECIR does not have any impact on the 
English court’s jurisdiction to convene scheme meetings and sanction schemes of arrangement, 
but for different reasons. However, this issue has not yet been considered in a properly contested 
court hearing (while Sovereign Marine was the product of a fully contested hearing the comments 
of the court on the ECIR were obiter) and in Drax Holdings, DAP Holding, Re La Seda De 
Barcelona and Primacom, the court did not appear to have considered the issue in a great amount 
of detail. It is only in Rodenstock where the court has considered the question in any detail and 
therefore, it is this decision which is considered below (although it was ultimately an uncontested 
case). Details of the reasoning employed in Drax Holdings, DAP Holding and Sovereign Marine 
are found in an appendix to this bulletin. 

In Rodenstock the court held that the ECIR had not narrowed the court’s jurisdiction in relation to 
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solvent schemes (see fn 1)  by impacting restrictively on the circumstances when a company is 
"liable to be wound up" for the purposes of s.895 CA 2006. This conclusion was reached broadly 
on the grounds that: (i) the ECIR did not appear on its face to have been directed at restricting the 
English court’s international jurisdiction in relation to solvent schemes; (ii) given that the company 
law consolidation, which took place after the ECIR came into force and led to the CA 2006, re-
enacted the “liable to be wound up” wording for jurisdiction in an unaltered form, it was improbable 
on a broad purposive interpretation of the ECIR that any narrowing of the English court’s 
jurisdiction was intended; and (iii) the phrase “liable to be wound up” was a phrase designed to 
broaden rather than restrict the scope of the court’s jurisdiction in relation to schemes of 
arrangement – it was designed simply to identify the types of company and association to which 
the English court’s jurisdiction applied. While the decision in Rodenstock related to what was 
classed as a solvent scheme of arrangement it is highly arguable that the court’s reasoning, in 
relation to the ECIR, could be applied equally to a scheme of arrangement of an insolvent 
company. In Primacom  the court followed the decision in Rodenstock. 

Ultimately, while we now have considerable judicial authority stating that the ECIR does not affect 
the English court's jurisdiction to convene scheme meetings or sanction a scheme of arrangement, 
the issue is one that would benefit from a detailed and reasoned judgment from a higher English 
court, especially as different reasoning has been employed by the courts of first instance in getting 
to this position and none of the Judges in the relevant cases had the benefit of a properly 
contested hearing. 

1  While the scheme was categorised as one relating to a solvent company, the company in question was financially 
distressed and may not have been able to avoid insolvency without the scheme.  
 
 
Does the Judgments Regulation affect the English court's jurisdiction in relation to 
schemes? 

The Insolvency Exclusion to the Judgments Regulation excludes from its scope "bankruptcy, 
proceedings relating to the winding-up of insolvent companies or other legal persons, judicial 
arrangements, compositions and analogous proceedings". Therefore, on its face, it would seem to 
exclude schemes of arrangement from its scope as these would fall within "judicial arrangements, 
compositions and analogous proceedings". This was the view the English court took in DAP 
Holding when holding that the sanctioning of a scheme of arrangement was expressly excluded 
from the scope of the Judgments Regulation (see fn 2).   

In Rodenstock it was held that proceedings seeking the court's sanction of a scheme in relation to 
a solvent company fell within the scope of the Judgments Regulation. This was on the basis that a 
scheme was a civil and commercial matter and that the Insolvency Exclusion does not exclude 
matters which do not fall within the ECIR or, more generally, matters which were not connected 
with bankruptcy or insolvency. It was left open whether schemes of insolvent companies could fall 
within the Judgments Regulation. Having held that the Judgments Regulation applied to solvent 
schemes, it was held that it did not impact on the English court's ability to sanction a scheme of 
arrangement (by impacting restrictively on the circumstances when a company is liable to be 
wound up) on the same grounds as for the ECIR (see above) and because a scheme was not a 
proceeding which has as its object the dissolution of companies so that it does not fall within the 
scope of Art 22(2). One reservation was raised by Briggs J as, in his view, there appeared to be a 
lacuna in the Judgments Regulation because although schemes fell within the scope of the 
Judgments Regulation as a “civil and commercial matter”, the Regulation did not expressly provide 
for jurisdiction in relation to schemes.  Alternatively, if there was not a lacuna, jurisdiction should be 
allocated by reference to the domicile of the defendants (see fn 3). On the facts of the case the 
court was satisfied that it was appropriate to apply English private international law, either as the 
default position (on the basis that there was a lacuna in the Judgments Regulation) or alternatively 
because the majority by value of scheme creditors were domiciled in England.  
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In Primacom, as none of the scheme creditors were domiciled in the UK, the court had to revisit 
this issue which Briggs J had left as a "conundrum" in Rodenstock. After hearing argument, 
Hildyard J ruled at the sanction hearing that he was satisfied on a number of separate alternate 
bases that it was not a pre-requisite to jurisdiction that the majority of the scheme creditors were 
domiciled in England. Hildyard J’s preferred argument was that Art 2 of the Judgments Regulation 
did not apply to schemes, which, after all, were not a conventional form of adversarial proceeding, 
so that to have a test based on the domicile of the "defendant" was odd – scheme creditors were 
not "defendants" in the way envisaged by that provision. This left it open for the English court to 
have jurisdiction based upon English private international law principles, where only the "sufficient 
connection" test was satisfied. In Primacom, the finance facilities that were the subject of the 
restructuring were governed by English law and an exclusive English jurisdiction clause, and this 
by itself would satisfy the "sufficient connection" test. Hildyard J went on to find that if he were 
wrong about Art 2 of the Judgments Regulation and that provision did presumptively apply, that 
provision was in turn subject to Arts 23 and 24 of the Judgments Regulation, which were both 
satisfied.  Art 23 of the Judgments Regulation broadly allocates jurisdiction according to jurisdiction 
clauses agreed between the parties, and Art 24 permits the courts to have jurisdiction where 
defendants have submitted to the jurisdiction, which he considered was satisfied on the basis that 
scheme creditors had submitted to the English court's jurisdiction by appearing before it.   

This leaves us with conflicting case law (see fn 4)  on whether and the manner in which the 
Judgments Regulation can apply to schemes and potentially different outcomes for solvent and 
insolvent schemes. However, where the Judgments Regulation has been held to apply, the courts 
have consistently held that it did not impact on the English court's jurisdiction to convene scheme 
meetings or sanction the scheme. Given the difficulties the courts have had in applying the 
provisions in the Judgments Regulation to schemes, it is suggested that the simplistic approach 
taken in DAP Holding is the better one; schemes are simply outside the scope of the Judgments 
Regulation. However, the reasoning in Rodenstock (which applies to solvent schemes) has 
considerable force as the court took into consideration the intention that the ECIR and the 
Judgments Regulation are supposed to dovetail (in the sense that those matters which are 
excluded from the Judgments Regulation are supposed to be covered by the ECIR and vice versa) 
(see fn 5).  Therefore, given the intention as to how the ECIR and the Judgments Regulations 
should operate, as solvent schemes of arrangement are clearly excluded from the ECIR (not being 
listed in annex A or B, and not being collective insolvency proceedings), they should fall, instead, 
within the scope of the Judgments Regulation. Whether the Judgments Regulation applies to 
schemes (solvent or insolvent or both) and, if it does, whether its provisions impact upon the 
English court’s jurisdiction to convene scheme meetings and sanction a scheme of arrangement is 
another question that would benefit from consideration by a higher court. 

2  In Drax Holdings Ltd, it was held that the Judgments Regulation was not engaged, as the Judgments Regulation was 
concerned only to resolve issues as to jurisdiction between contracting states – however, this reasoning has now been 
overruled by the CJEU in Owusu v Jackson C-281/02 [2005] QB 801.  

 3  Art 2 of the Judgments Regulation.  

 4  See the Appendix  

5  See the report on the Association of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and 
Northern Ireland to the Brussels Convention by Professor Dr Peter Schlosser (the “Schlosser Report”). When 
commenting on the equivalent exclusion in the Brussels Convention to that in Art 1(2)(b) of the Judgments Regulation, 
para.53 of the Schlosser Report states that the Brussels Convention and the draft Convention on bankruptcy (which was 
the forerunner to the ECIR) were intended to dovetail almost completely with each other. Therefore, as the relevant 
provisions in the Judgments Regulation and the ECIR have not been fundamentally altered from those considered in the 
Schlosser Report, the plan of the European legislators appears to have been that the Insolvency Exclusion should 
exclude from the Judgments Regulation nothing more, and nothing less, than what is included within the scope of the 
ECIR. 
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What amounts to sufficient connection to the jurisdiction? 

As the law currently provides that neither the ECIR nor the Judgments Regulation has in practice 
an impact on the English court’s jurisdiction to convene scheme meetings or sanction a scheme, 
whether the English court will have jurisdiction falls to be determined by sufficient connection to the 
jurisdiction. Recent case law has consistently held that sufficient connection to the English 
jurisdiction will be established in respect of a foreign registered company where the scheme 
relates to English law governed finance documentation containing English jurisdiction clauses 
(see, for example, Tele Columbus, Rodenstock and Primacom).   

This light touch jurisdictional connection has come in for some criticism from abroad – the primary 
argument being that the English court should not be taking jurisdiction unless the company has 
real presence within the English jurisdiction. However, where a company enters into debt 
obligations which are governed by English law, why should an English law governed procedure to 
compromise or transfer that debt not be available?   

Sufficient connection to the jurisdiction is a discretionary consideration for the court and is 
inevitably a fact sensitive issue. For example, would a court always be comfortable accepting 
jurisdiction for a scheme in respect of a foreign registered company where the finance 
documentation was governed by English law (with English exclusive jurisdiction clauses) but there 
was no other connection at all with England? A court may say that England was not the 
appropriate forum for such a scheme, although the trend of the current case law indicates that the 
English court would more likely than not accept jurisdiction in such a scenario. 

 
 
Recognition 

One element that the courts have taken into account when exercising their discretion, as to 
whether or not to sanction a scheme, is whether the scheme will be legally effective in any relevant 
foreign jurisdiction (for example, where the company is registered, where the company has 
business operations, where the company’s assets are located and/or where the creditors are 
located). If a scheme is not legally effective in the relevant foreign jurisdictions a creditor could 
pursue his contractual claim in foreign courts and undermine the fairness of the scheme by 
bettering his position compared to the other creditors. The inherent unfairness of this possibility 
may prevent the English court from exercising its discretion to sanction the scheme. Furthermore, 
without recognition of the scheme in the relevant jurisdictions, a dissident creditor could seek to 
initiate a separate insolvency or restructuring proceeding in another jurisdiction, which would 
conflict with the English scheme and potentially lead to a tangled mess of conflict of laws. 
Historically, companies have used mechanisms such as proposing simultaneous schemes in 
multiple jurisdictions (for example Drax), or applying for recognition in a foreign jurisdiction (for 
example a s304 application under the predecessor of Chapter 15 in the US) to overcome this 
problem. 

As schemes are not listed within the annexes to the ECIR (and the annexes are generally 
considered to be definitive), stand-alone schemes of arrangement are outside the scope of the 
ECIR. Therefore, the ECIR does not assist in providing recognition in EU member states.   

Rodenstock held that judgments sanctioning solvent schemes of arrangement were within the 
scope of the Judgments Regulation (notwithstanding that it did not expressly assign jurisdiction in 
respect of schemes).  If that is right and the decision in DAP Holding is wrong, then, from the 
perspective of the English courts, a scheme should be given automatic recognition in EU member 
states on the basis of the Judgments Regulation. The caveat here is that the EU member state 
where recognition is sought would also have to reach the same conclusion and this may not be the 
case. For example, in a decision of the German regional appeal court in relation to the Equitable 
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Life scheme, the German court refused to recognise the English court’s sanction of the scheme on 
the grounds that the scheme was not a “judgment” within the meaning of Art 32 of the Judgments 
Regulation. (It is understood that this decision has been upheld on appeal albeit on more limited 
grounds applicable only in the life insurance context.) It is also important to note that the scheme in 
Equitable Life purported to compromise rights which were subject to German law. In another case 
the German Regional Court of Potsdam 2 O 501/07 was prepared to categorise a scheme as 
falling within the Judgments Regulation, but then declined to recognise the scheme on other 
grounds. Clearly, there are uncertainties and unresolved issues in Germany, to say nothing of 
other jurisdictions.   

The UNCITRAL Model Law on Insolvency may assist in jurisdictions where it has been 
implemented, if the scheme in question satisfies the threshold definition of “foreign proceedings”. 
“Foreign proceedings” for which recognition may be sought are collective insolvency proceedings 
and a scheme of arrangement may not be classed as a collective insolvency proceeding (given 
that it is part of corporate law, not always collective and not always an insolvency proceeding). 
However, the definition of foreign proceedings may have been extended by the relevant state 
when it implemented the Model Law, which would more easily allow schemes to be recognised. 
This was the case in the US when the Model Law was implemented by way of Chapter 15 of the 
US Bankruptcy Code. Foreign proceedings were defined to include proceedings relating to the 
adjustment of debt and we have now had numerous cases where an English scheme has been 
recognised in the US pursuant to Chapter 15 including, for example, the Countrywide scheme.   

It is also possible that a scheme of arrangement will have legal effect in practice in EU member 
states pursuant to Council Regulation (EC) No. 593/2008 on the law applicable to contractual 
obligations (“Rome I”). It is not clear if the exclusion in Art 1(2)(f) of Rome I for "questions governed 
by the law of companies and other bodies, corporate or unincorporated, such as the creation, by 
registration or otherwise, legal capacity, internal organisation or winding-up of companies and 
other bodies, corporate or unincorporated, and the personal liability of officers and members as 
such for the obligations of the company or body" covers schemes of arrangement. Prima facie 
schemes would seem to be excluded as it could be argued that they are governed by the law of 
companies, but the exclusion would seem to be aimed at issues concerning corporate governance 
and the life and death of companies, rather than procedures to vary contractual rights. If Rome I is 
applicable, the English court took the view in Rodenstock that a decision to sanction a scheme will, 
in practice, be legally effective in EU member states as Art 12 of Rome I provides that English law 
will be applied to the question of whether creditors’ rights have been varied by the scheme as the 
law chosen by the parties applicable to the agreements being varied by the scheme.   

If none of the legislation highlighted above applies to the recognition (or legal effectiveness) of 
schemes, then recognition (or legal effectiveness) will be dealt with in accordance with the relevant 
ad hoc national law provisions. This is likely to make recognition of the scheme more expensive 
and less certain, but there are indications that recognition under individual domestic laws could be 
obtained as the German Regional Court of Rottweil 3 O 2/08 did recognise a scheme, pursuant to 
the general German conflict of law rules under section 343 of the German Insolvency Code. The 
German court regarded the scheme as an insolvency proceeding analogous to a Chapter 11 
proceeding under the US Bankruptcy Code, which therefore fell to be recognised under German 
conflict of law rules.   

Advisers have also developed a practical solution, which helps to side-step the recognition 
question. This involves requiring creditors who wish to take the benefit of the scheme (for example 
any new equity or debt or other instrument provided for by the scheme) to first sign an undertaking 
that they agree to be bound by the restructuring and the scheme. Creditors can always refuse to 
sign the undertaking, but they will not then receive any benefit under the scheme and face a battle 
through various courts in order to prove a legally uncertain point. 
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What is the current status of the law and where is it heading? 

There is now a body of law developing confirming that neither the Judgments Regulation nor the 
ECIR has an unintended impact on the ability of the English court to convene scheme meetings or 
sanction a scheme of arrangement. This means that the touchstone used by the courts as to 
whether or not scheme jurisdiction exists remains "sufficient connection to the jurisdiction". The 
courts have concluded that where scheme creditors are subject to the same English law governed 
agreements which contain an English exclusive jurisdiction clause, this will amount to sufficient 
connection to the English jurisdiction. These decisions have been reached taking a broad 
purposive approach to the construction of the two EC regulations, which results in a pragmatic and 
commercially attractive conclusion. In particular, it ensures that an English scheme is available as 
a mechanism to compromise English law governed debt and that schemes can be used to provide 
debt restructuring solutions where there is no similar procedure in the state of the company's 
incorporation. Whether other factors may be employed by the court to refuse jurisdiction in these 
circumstances (such as the English court not being the appropriate forum for a scheme) remains to 
be seen. This is an area of the law that is continuing to develop.   

As a scheme of arrangement is a flexible tool that can be used: (i) in pure solvent company 
reconstructions (for example mergers and amalgamations); (ii) to restructure a company's debts 
when it is threatened by insolvency; and (iii) as an alternative to liquidation proceedings in order to 
provide a better return to creditors, by its nature it is difficult to categorise. This may mean that we 
start to see a divergence in the law between what are classed as solvent schemes and insolvent 
schemes. However, it is difficult to definitively categorise the second type of scheme mentioned 
above. Technically, the company may be solvent, but is only likely to remain solvent (or avoid 
formal insolvency proceedings) because of the scheme. It is likely that the courts have in some 
cases classed such schemes as solvent so that they are capable of benefiting from recognition 
across the EU under the Judgments Regulation while other cases have labelled similar schemes 
as insolvent, leading to inconsistencies of approach. Whether significant differences emerge 
because of the solvent/insolvent distinction remains to be seen.   

The question of recognition of schemes and how they fit, in particular with the Judgments 
Regulation and Rome I, is in more of a state of flux than the question of scheme jurisdiction. The 
English courts appear to have become comfortable that a solvent scheme will fall within the 
Judgments Regulation and that a solvent scheme includes a scheme which is used to prevent 
likely insolvency proceedings. Whether EU courts will reach the same conclusion is unclear and is 
still likely to depend on the EU jurisdiction where recognition is required. In fact, one could argue 
that it matters not what the English court thinks as to whether a particular scheme will be 
recognised elsewhere, although as already alluded to above, the likelihood of recognition in the 
relevant jurisdiction(s) will be a persuasive factor in the English court's decision on whether to 
sanction the scheme in the first place. In addition, one would also hope that an express statement 
in an English judgment to the effect that the Judgments Regulation applies would have some sway 
beyond these shores.   

Going forward, schemes could perhaps be split, so that pure company law reorganisations are 
governed by the CA 2006, and insolvent schemes (which would probably include both (ii) and (iii) 
above) are governed by the IA86. This would potentially give the UK Government the ability to 
solve the recognition issue by adding schemes to the UK annex entries to the ECIR (especially if 
the scope of the Regulation is widened to include debtor in possession proceedings as proposed 
recently by the European Parliament) although this does not overcome the fundamental and often 
useful aspect of a scheme, which is that it is neither an insolvency process nor collective in its 
nature. In addition, the key disadvantage in adopting this approach is that, while it solves the 
recognition issue, it would at the same time restrict the English court's jurisdiction (as then it would 
be clear that the ECIR governed jurisdiction where the company's CoMI is in the EU (other than 
Denmark)) and so this may not be as attractive an option as it first appears. The present position 
therefore may continue to offer the most flexible and practical approach, and continue to promote 
the use of schemes for companies in need of restructuring, regardless of their origins. 
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Appendix 

Case law referred to in the section "Does the ECIR have an unintended impact on 
jurisdiction for a scheme of arrangement?" 

In Drax Holdings, the court held, on the facts of the case, that the ECIR raised no complications in 
relation to the court’s jurisdiction to convene scheme meetings in respect of a company registered 
in Jersey and a company registered in the Cayman Islands. However, while these companies were 
not registered in the EU, there did not appear to be any consideration in the judgment as to 
whether the companies’ CoMIs were located in the EU and therefore whether the ECIR could have 
had an impact on the court’s considerations. 

In DAP Holding, it was held that there was nothing in the ECIR which prevented the English court 
from concluding that a foreign registered company, with neither its CoMI nor an establishment in 
the UK, could be subject to a scheme. The court held that, when assessing whether a company 
was liable to be wound up for the purposes of s.425(6) of the CA1985 (see fn 6), it was clear that 
some requirements could be disregarded if they were of a transitory nature. As the location of a 
company’s CoMI or establishments could change over time, it did not matter that these tests were 
not satisfied at the time the scheme of arrangement was sanctioned. This line of argument is not 
without its problems as "sufficient connection with the jurisdiction" is just as much a transient factor 
as the location of the CoMI or any establishment. 

Sovereign Marine involved an insurance undertaking (to which the Insurance Winding Up 
Directive applied (see fn 7)) and so the comments made regarding the impact of the ECIR on the 
jurisdiction of the court to sanction a scheme of arrangement in relation to a company that is not an 
insurance undertaking were purely obiter. The court commented that such a company would not 
be “liable to be wound up” if a UK Act of Parliament or overriding UK legislation were passed which 
expressly provided that the English court should not have jurisdiction to wind up that particular 
class of unregistered company. The question therefore arises as to whether the ECIR has this 
effect. The wording of Art 3 of the ECIR is expressed in permissive terms (giving the courts of the 
member states in which the company has its CoMI or an establishment the jurisdiction to 
commence insolvency proceedings in respect of that company); there are no provisions which 
expressly prohibit any other courts from commencing such proceedings (even though such 
proceedings would not be main or secondary proceedings under the ECIR). 

6  On 6 April 2008 the provisions in the Companies Act 1985 on schemes of arrangements were repealed and replaced 
by ss. 895-901 of the CA 2006. The entering into force of the provisions in the CA 2006 did not result in any substantive 
change to the law.  

7  Directive 2001/24/EC which, when implemented by EEA member states, provides for an EEA regime determining, 
among other things, the EEA member state in which insolvency proceedings can be commenced in respect of insurance 
companies. 

Topics Covered: Schemes of arrangement; EC Regulation on Insolvency; Judgments Regulation; 
Insurers (Winding Up and Reorganisation) Regulations 2004; Rome Convention 

 


