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Consumer prepayments on retailer insolvency

Response form

This optional response form is provided for consultees’ convenience in responding to the 
Consultation Paper.

In some cases, we make proposals and ask questions, while in others we only ask questions. This 
form is structured in the same way. 

We are happy to receive simple yes/no answers but more detailed comments would also be 
helpful. You do not have to respond to every question or proposal. Answers are not limited in 
length (the box should expand, if necessary, as you type).

We invite responses by 17 September 2015.

Please send your completed form:

 by email to: prepayments@lawcommission.gsi.gov.uk or 

 by post to: Laura Burgoyne, Law Commission, 1st Floor, Tower, Post Point 1.53, 52 Queen 
Anne’s Gate, London SW1H 9AG.

If you send your comments by post, it would be helpful if, wherever possible, you could also send 
them electronically (for example, by email to the above address, in any commonly used format).

Freedom of information statement

We may publish or disclose information you provide us in response to this consultation, including 
personal information. For example, we may publish an extract of your response in Commission 
publications, or publish the response in its entirety. We may also be required to disclose the 
information, such as in accordance with the Freedom of Information Act 2000 and the Freedom of 
Information (Scotland) Act 2002. If you want information that you provide to be treated as 
confidential please contact us first, but we cannot give an assurance that confidentiality can be 
maintained in all circumstances. An automatic disclaimer generated by your IT system will not be 
regarded as binding on the Commission.

The Commission will process your personal data in accordance with the Data Protection Act 1998.
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Your details
Name Katharine Theobald on behalf of the Technical Committee

Organisation Insolvency Lawyers’ Association

Type of response Response on behalf of the above-named organisation

Email address kstheobald@hotmail.co.uk

Postal address c/o IPA, Valiant House, 4-10 Heneage Lane, London EC3A 5DQ

Telephone number

If you want information that you provide to be treated as confidential, please explain to us 
why you regard the information as confidential. As explained above, we will take full account 
of your explanation but cannot give an assurance that confidentiality can be maintained in all 
circumstances.
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Chapter 8: Assessment
Q1 Do consultees agree that the protection given to some types of consumer 

prepayments on retailer insolvency should be reformed?

No

We are of the view that more should be done to encourage best practice on raising the 
awareness of the protections already available to consumers.  Any changes to the legislation 
in this area, would be unduly complex and have the potential to put other creditors at a 
disadvantage.  

As a general point, we do not support any proposals to amend the insolvency legislation by 
giving “secured” or preferential status to consumers dealing with retail businesses.  We have 
set out more detailed comments below, but, again as a general comment, we see no reason 
in principle why this particular class of creditor should obtain benefits not available to others 
(for example employees), who may arguably be equally “vulnerable”, and whose losses in 
the event of insolvency may exceed those suffered by consumers who have purchased gift 
vouchers or made prepayments for a limited category of goods, with consequent greater 
hardship.  Nor do we read the evidence in the report, whilst highlighting a number of high-
profile insolvencies, as suggesting that reform may be required for the wider economic 
purpose and benefit of consumer confidence in certain sectors.

We would also note that protection afforded to certain consumers only could lead to 
confusion amongst consumers (and false expectations of being in some way protected when 
they may in fact fall outside of protection). 

Q2 In this paper, we identify two particular sectors where consumers risk losses on 
retailer insolvency: gift vouchers and deposits in the furniture and home improvement 
sectors. Are there other sectors in which consumer prepayments are particularly 
problematic in the event of retailer insolvency?

As noted in the consultation certain sectors such as the travel industry already offer a degree 
of protection, where consumers may be protected by ABTA.  
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Chapter 9: Chargeback
Proposal 1 Insolvency practitioners should give information to consumer creditors 

about chargeback claims and make available on the retailer’s website a 
confirmation that the company is in administration or liquidation.

Q3a Do consultees agree with this proposal?

Yes

We agree that chargeback schemes should be more transparent and readily understandable 
to consumers but we think that the information should be made available to consumers by 
the card issuers.  

Insolvency officeholders are already under an obligation to ensure that the fact that a 
company is in a formal insolvency is publicised, including on the company’s website if it has 
one, and we see no need for any further regulation or additional requirement in this regard.   

Proposal 2 All card issuers should give consumers a brief explanation of how to 
raise a chargeback. This should include:

(1) Contact details (including a phone number and website 
address);

(2) Details of situations in which consumers may raise a 
chargeback, including when a retailer enters administration, 
and what documentation needs to be provided to the bank;

(3) A statement that consumers who think they have met with an 
unreasonable refusal may complain to the Financial 
Ombudsman Service.

Q3b Do consultees agree with this proposal?

Yes

We agree that this would be useful, but only if the information is clearly set out concise and 
understandable to all consumers (many of who will have no knowledge of insolvency and its 
consequences for creditors).  It will not be helpful to have such information buried in the 
minutiae of terms and conditions sent to the customer when a card is issued (which the 
consumer will then in all likelihood dispose of or lose).  
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Proposal 3 Card schemes such as Visa and MasterCard should provide a publicly 
available authoritative guide on how chargeback works.

Q3c Do consultees agree with this proposal?

Yes

Consistent with our answers to questions 3a and 3b, we agree that initiatives to make the 
chargeback process understandable to consumers are likely to be helpful.  It is to be noted 
that the key is that customers can understand the document as such, brevity and plain 
language needs to be at the fore.  

Q4 Do you have any comments on how Proposals 1 to 3 should be implemented?

Discussions between the various stakeholders (card schemes, insolvency practitioner 
representative organisations and consumer bodies) should lead to an agreed voluntary 
approach and consistency of information for consumers, regardless of the bank or card 
issuer. 

Q5 Our provisional view is that chargeback should not be required by legislation. We seek 
views for and against legislating for new legal duties to be imposed on card issuers to 
refund payments in circumstances currently covered by chargeback.

We agree that seeking to legislate in this area would not be desirable.  Although we have no 
direct knowledge, it occurs to us that there may in particular be a danger that imposing “new 
legal duties” could lead to merchant acquirers seeking to withhold more collateral (with 
consequential impact on the business’ cashflow) to protect against such “legal duties” rather 
than, as we understand the current position to be, determining the amount of collateral 
required by reference to the merchant acquirer’s assessment of the financial viability of the 
retailer.  
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Chapter 10: Possible Means of Protection
Q6 Would trusts designed to protect some rather than all prepayments (either where 

funds could be drawn-down, or where only some prepayments were put into trust), be 
an acceptable compromise in situations where ring-fencing all prepayments is not 
practical or affordable for the business?

No

In our experience, the setting up of trusts by distressed companies who are at the time at 
risk of insolvency is a highly complex area of both law and practice and despite best 
intentions, trusts set up during the period often fail for a variety of reasons.  We consider that 
introducing “retail consumer prepayment” trusts generally would be impracticable and 
introduce a level of increased legal complexity and uncertainty which is not desirable for 
businesses. It is not clear to us who would determine, and by reference to what, which 
prepayments should be protected (and which should not), and continual reconciliation would 
be burdensome and time consuming (and subject to error). 

The trusts would also likely be commercially unworkable as, with the resulting reduction in 
working capital, the risk of the business' failure may be heightened and the business, 
deprived of the possibility of trading out of the situation with formal insolvency becoming 
inevitable.   

The costs of establishing and maintaining trust arrangements would impose an additional 
burden on retailers.  We would also be concerned that the cost of lending to businesses 
would increase if such measures were introduced.  

While there are circumstances in which it is appropriate to set up a trust we do not consider 
a mandatory trust as envisaged to be either workable or advisable.  We further note that the 
consultation paper does not lend much weight to the existing directors' duties regime which 
in our view does already operate to protect customers, assuming of course that the board is 
properly advised and acts accordingly, and for example may mean that businesses cease to 
sell gift vouchers where there is a real risk of insolvency (see responses to Question 11).

Q7 Would it be useful to develop a series of standard trust deeds which businesses could 
use to protect consumer prepayments?

No

We do not agree that in an area of such complexities as trusts, it would be possible, or 
useful, to attempt to standardise terms.  Quite apart from agreeing “one size fits all” wording, 
a failure by the business to comply with one or more terms could very easily negate the 
existence of a trust, or preclude certain intended beneficiaries. In those circumstances, the 
insolvency practitioner would have to seek to resolve the issue, which would add costs, to 
the detriment of creditors generally. 
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Q8 Do consultees have any experience of prepayment insurance? If so, we would be 
interested to learn more about:

(1) Cost of insurance and who bears this;

(2) Extent of insurance coverage and any limitations or exclusions which 
may apply;

(3) Claims procedure for consumers including documentation to be 
supplied;

(4) Interaction between insurance and section 75 claims (for example, 
whether consumers must first pursue a section 75 claim where 
available before making a claim under the insurance policy).

If applicable, we would also be grateful for sample policy documents.

No

Q9 What can be done to overcome barriers to consumer prepayment insurance?

N/A

Q10 Is there merit in developing a new statutory “consumer charge” to be registered at 
Companies House, which businesses could use on a voluntary basis to give priority to 
some specified classes of consumer claims?

No

The creation of such a charge would add to the complex security arrangements that may 
already apply to many retailers and as such would in practice be very difficult to operate and 
enforce (assuming that existing lenders were agreeable to the consumer charge being 
granted in the first place).  For example, it is not clear as to how the charge would operate 
where there may be multiple retails outlets operated by the same company with different 
consumers for each store.  

It is also not clear to us in any event how the “specified group of consumers” who might 
benefit would be identified or defined with sufficient certainty (for example, using the 
example given in the paper, is it easy to identify consumers who have accumulated points on 
a loyalty card?).  Other practical difficulties would involve determining who would act as 
security agent or trustee for the beneficiaries of the charge, would the costs (of the charge 
and of any disputes relating to it) be borne by the beneficiaries or the general body of 
creditors, would there be a bar date for claims in the event of insolvency, and would there be 
any provision to ensure that in cases where the costs of distributions were disproportionate 
to the amount of the distribution an insolvency practitioner could be excused from making 
any distribution?  Based on the figures in the report, the practicalities of administering and 
enforcing the charge appear to outweigh any potential benefits to the consumer.  
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Chapter 11: A need for regulation?
Proposal 4 Rather than introducing mandatory prepayment protection for all gift 

vouchers, retailers should be encouraged to take more voluntary steps 
to protect consumers.

Q11 Do consultees agree?

No

We do not believe the issue of gift vouchers and insolvency is so acute or widespread that  
provision, voluntary or otherwise, needs to be made.  Indeed, we note that the average 
amount of gift vouchers (and therefore the loss on the insolvency borne by the recipient of 
the voucher) is relatively small.  Directors of retail companies who continue to trade in the 
knowledge that the company will not avoid insolvent liquidation, and thus increase losses to 
creditors, are already under statutory duties and subject to sanction under the wrongful 
trading provisions and the director disqualification regime.  It may be more productive to 
ensure all directors are aware of the penalties potentially attaching to “twilight zone” trading 
than simply focussing on the limited gift voucher market.   As for the voluntary consumer 
charge, businesses which do implement voluntary measures are likely to be those whose 
directors are aware of their duties and whose internal governance procedures are robust.  It 
is also not clear to us how consumers might be made aware of, and understand, that one 
retailer has voluntary “protection” measures whilst another does not, and whether that would 
encourage the consumer to do business with the first rather than the latter. 

We were also interested to read the evidence in the report on the level of non-redemption of 
gift vouchers. Given that the “breakage” levels appear to be accepted as a source of income 
for businesses, we are not clear whether it is envisaged that “voluntary” (or indeed 
mandatory) steps could properly take that into account.

Proposal 5 Providers of vouchers should state in the terms and conditions of the 
voucher whether or not the value of the voucher is subject to any 
protection in the event of insolvency.

Q12 Do consultees agree? Could this be introduced voluntarily, or would it require 
regulation?

No

We do not think consumers will be any more likely to read terms and conditions of gift 
vouchers than any other contract; perhaps especially because the person buying the 
voucher is not buying for their own use, but as a gift. There would be no harm in referring to 
the value, or not, of the voucher in an insolvency, although as the consultation document 
itself says, many instances where vouchers have been honoured have resulted from 
voluntary actions by the insolvency practitioner or the purchaser of the business as a going 
concern; neither of those scenarios could be covered by terms and conditions precisely 
because they are voluntary.  

For there to be any possible benefit to consumers, the requirement would most probably 
need regulation; and enforcement of that regulation would then need to be policed; the cost 
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of which would need to be met and would be likely to be passed on to consumers.  We 
therefore do not advocate such regulation.  

Proposal 6 It should be unlawful to market a scheme in a way which suggests that 
it can be used as a savings vehicle without putting some form of 
protection in place to protect the funds.

Q13 Do consultees agree?

We welcome additional comments on this proposal. In particular:

(1) Is our definition correctly targeted?

(2) What additional costs would our proposal impose?

Yes

We agree that retail businesses marketing a scheme to consumers as a “saving” scheme 
(and which consumers would understand as a “saving” scheme) should be subject to the 
same requirements as those providing financial services. 

Proposal 7 Legislation should provide the Government with reserve powers to 
regulate high-risk voucher intermediaries which hold significant funds 
over a long period and which may use those funds for other purposes 
without providing consumers with alternative protection.

Q14 Do consultees agree?

Yes No Other

[No answer]

Q15 What would the risks and potential costs be for any voucher intermediary (whether 
“high-risk” or not) if they were required to introduce protection mechanisms such as 
trusts, insurance or bonding?



91768-4-8005-v0.1 - 10- UK-3030-PSL10

Q16 Do consultees agree that sector-specific regulation is not a suitable means of 
protecting consumer prepayments in the furniture and home improvement sectors?

Yes
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Chapter 12: Limited preferential status for consumers

Proposal 8 A limited category of consumer claims should be given preferential 
status, to rank behind employees but in front of floating charge holders. 
The preferential status would apply where the consumer provided a 
significant sum of new money to the business in the run-up to the 
insolvency, using a payment method which did not offer a chargeback
remedy.

Q17 Do consultees agree with the policy behind this proposal?

No

We do not agree with this proposal, nor do we see any justification for it.  The cost would be 
disproportionate in terms of administering the insolvency process; we see real issues for 
misunderstanding by consumers why some but not others enjoyed preferential status, and 
consumers might believe they did have preferential status when in fact they did not. We do 
not see how this proposal would lead to increased public confidence (to the extent it has 
been dented). 

Q18 Do consultees agree that the preferential status should apply to money paid within a 
set period before the date of entering administration/liquidation? We seek views on 
whether that set period should be three months.

No

Whilst as indicated above we do not agree with a proposal for preferential status, it appears 
to us that having a period of three months (or indeed any other set period) is arbitrary and 
does not take the specific circumstances of a retailer into account or indeed the risks to 
consumers generally.

Q19 Do consultees agree that preferential status should be limited to claims where the 
consumer has paid more than a certain amount, either in a single transaction or in a 
series of linked transactions? We seek views on whether that amount should be £100.

No

Whilst we can understand the rationale for having a de minimus threshold, like the imposition 
of a limited time period, we consider this arbitrary and would only add to the costs and 
complexity in an insolvency with the inherent difficulties being left to practitioners to 
administer at the cost of the creditors (including consumers).  
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Q20 We seek views on the impact of this proposal generally. We are also interested in the 
following issues:

(1) Are retailers able to keep records of prepayments of (say) £100 or 
more made by cash or cheque, so as to present a running total of such 
sums to their floating charge holders?

(2) Would floating charge holders be able to monitor these sums?

(3) Do many businesses rely on these prepayments to a significant 
degree?

(1) Whilst we have no expertise in retail payment systems, EPOS 
systems may well be capable of recording a payment as (a) a prepayment and (b) in 
excess of £100 and (c) made by cash or cheque. However, we would think that any 
requirement for additional adjustments to EPOS terminals and/or or extra staff time 
for manual reconciliation would impose additional costs and burdens on businesses. 

(2) Floating charge holders may be able to monitor prepayments, but we 
doubt there would be much of an appetite to do this and it would come at a 
disproportionate cost, presumably borne by the retailers.  If monitoring the amount of 
prepayments at any given time is possible, we are not sure how the monitoring would 
work on a continuing basis (ie by requiring reconciliation of fulfilled orders to 
deposits/prepayments).  Floating charge holders would be at risk of a finding of 
shadow directorship against them if they were required to monitor and police cash 
flow on a regular basis, and this should remain the duty of directors, bearing in mind 
their positive duty to creditors if insolvency looms, and the sanction under wrongful 
trading provisions.  

Q21 We are interested in hearing about examples of businesses:

(1) which rely on these prepayments but do not have secured creditors; 
and/or

(2) which successfully traded their way out of financial difficulties by relying 
on consumer deposits by cash or cheque.
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Chapter 13: Transfer of ownership
Proposal 9 For specific goods, which are identified at the time of the contract, 

ownership should be transferred at the time the contract is made. This 
should apply even if the retailer has agreed to alter the goods in some 
way before the consumer takes possession.

Proposal 10 For unascertained or future goods, which are not identified at the time 
of the contract, ownership should be transferred when goods are 
identified for fulfilment of the contract.

Q22 Do consultees agree with these proposals? In particular:

(1) Would they assist administrators in determining whether to fulfil 
consumer orders?

(2) What impact would they have on other creditors?

No

We note the example given in para 13.1 of the report of a consumer being refused goods 
which they had apparently paid for in full, but which the retailer had agreed to store.  We are 
not sure if in that instance, it is correct as a matter of law that title had not passed prior to 
insolvency, or whether the consumer was misinformed.  If the latter, this seems to us to be 
perhaps more an issue of how the insolvency practitioner dealt with creditors in that specific 
case, rather than serving as an example of why the law should be changed. 

In our experience where the customer buys stock and asks the retailer to alter it – the 
customer is usually required to pay for the goods in full already.  

Q23 Should these rules be mandatory, so that they apply by law to all contracts?

Alternatively, should the parties be able to agree alternative provisions?

            Other

We are not convinced that these rules are a proportionate response to the issues concerned.  

Q24 Are there any arguments for ownership of goods to be transferred immediately to 
consumers upon conclusion of the contract?

We note the extract from an academic research paper set out at para 34 of the report.  
Paras 13.35 and 13.36 in turn highlight the difficulties inherent in the suggestion.  We agree 
that those difficulties outweigh the potential benefits. As in the case of other proposals on 
which we have commented above, we are not sure how, assuming that, as is acknowledged, 
some consumers “at the end of the queue” might not benefit in any event, any reform on the 
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lines suggested would serve the purpose of increasing consumer confidence or is indeed a 
proportionate response to the limited issues that arise in practice.  


