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Consultation on a new European approach to business failure and insolvency - riders to the response 
of the UK Insolvency Lawyers Association 

Rider 1 

The UK Insolvency Lawyers' Association (the ILA) provides a forum for c.470 full, associate, overseas and 
academic members who practise insolvency and restructuring law. The membership comprises a broad 
representation of regional and City solicitors, barristers and academics. The ILA's technical committee is 
responsible for identifying and reporting to members on key developments in case law and legislative reform 
in the insolvency and restructuring marketplace and is often consulted by the UK Government in relation to 
insolvency law reform. This response is sent on behalf of the ILA's technical committee.   

Rider 2 

The ILA’s membership provides legal advice in relation to a broad spectrum of insolvency and restructuring 
related issues across the whole of the restructuring and insolvency market. Our members will advise on 
matters ranging from the insolvency of individuals to the restructuring of large multi-national corporates. 
ILA members will often have to advise on insolvencies and restructurings with complex cross-border 
interplays. A number of our members, as well as being legal advisors, are also qualified to perform the role 
of insolvency practitioners. 

Rider 3 

As an overriding comment it should be recognised that one of the reasons for the current economic 
difficulties in many Member States is the credit bubble which was created and then burst in dramatic fashion. 
The credit bubble was created, in part, by the fact that credit has become to be seen as a right rather than a 
privilege. There has to be a recognition that abuse of credit at a wide level, even by way of honest 
mismanagement, is something which can have detrimental and even catastrophic effects for a country’s 
economy. Therefore it is important that regimes which govern individual insolvency contain the correct 
balance for the rehabilitation of debtors, but with suitable deterrents to make having to utilise such a 
proceeding unappealing.  

To this end while, where insolvency has been caused through no obvious fault of the individual, the ILA can 
see the merits in principle of a fast-track bankruptcy regime for individuals, there is a wide spectrum of the 
notion of fault and, if a two track bankruptcy procedure were to be introduced, it will be important and 
potentially tricky to get the balance of this correct. At one end of the “fault” scale there is simple 
mismanagement of affairs while at the other end of the scale there are those failures which are caused by 
fraud in the traditional sense. Where the line of “no fault” bankruptcy should be applied to allow for a “fast 
track” insolvency and rehabilitation process is a difficult policy call to make. There are essentially three 
categories of individual insolvencies: (i) those where there has been clear fraud/dishonesty and the debtor 
never intended to pay; (ii) those where the debtor’s own honest or reckless incompetence has led to financial 
over extension (both with or without other external factors contributing to the insolvency); and (iii) those 
where the debtor was purely on the end of external factors beyond their control. The ILA’s view is that “no 
fault” should mean “no fault”. Therefore, even where there has been no dishonesty or fraud but where the 
individual has overextended themselves (even by way of honest mismanagement) the ILA does not think a 
“fast track” procedure should be available. A “fast track” procedure available in these circumstances would 
remove the “moral hazard” of bankruptcy and could encourage reckless behaviour on the part of some 
individuals. On this basis it is only those insolvencies in category (iii) above that should stand to benefit from 
a “fast track” procedure and such cases make up a very small percentage of the market. On this basis the ILA 
is of the view that a “fast track” procedure would have limited application and benefit. 

In addition, at a practical level, at the outset of proceedings, it can be very difficult to make the call whether 
the insolvency is of a “no fault” nature and this would make a dual regime difficult to apply in practice. This 
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is because the reasons for bankruptcy will often not emerge until the relevant officeholder has completed 
their investigations. 

Rider 4 

The ILA agrees that the length of time it takes for a bankrupt to be discharged from his/her debts is crucial to 
enabling the bankrupt to embark on a second chance. Getting the balance right for the period and scope of 
the discharge is crucial. Too short a period (and, for that matter, too wide a discharge) could encourage 
reckless behaviour on the part of the debtors, while too long a discharge period (with limited scope) will 
severely restrict the scope for rehabilitation/recovery of the debtor. In the UK, our experience of reducing the 
discharge period to one year has been to see an increase in reckless behaviour on the part of individual 
debtors in terms of running up credit (which had been predicted) and it is highly questionable how much 
more of an enterprise culture the shorter discharge period has encouraged, given the rise has been greatest 
among consumer debts. The ILA’s view is that setting a maximum length of time to obtain discharge seems 
sensible and that three years is both a suitable deterrent, while allowing the chance for 
rehabilitation/recovery. It is questionable whether the period should be a maximum of three years or whether 
an attempt should be made to apply a three year discharge period across the EU per se. The shorter period 
under English law has created perverse incentives within the EU. The ILA is of the opinion that, if a standard 
discharge period is set, there needs to remain some flexibility as to the discharge period itself so as to allow 
cases to be dealt with on their specific facts. To this end, it is important that an officeholder has the ability to 
extend the time period for discharge in cases where the conduct of individual (either the causes of the 
individual’s insolvency or non-cooperation with the officeholder in the insolvency proceedings) warrants 
this. 

Rider 5 

The divergences in the tests to be applied to be able to open the myriad of insolvency and restructuring 
regimes in different Member States stems from the different nature of the proceedings in question. Rescue or 
rehabilitation proceedings will often focus on a test which is triggered by anticipated financial difficulties, 
whereas liquidation based procedures will ordinarily require that actual insolvency (either by way of a cash-
flow or balance-sheet based test) be shown. The ILA is of the view that it is a domestic policy matter for 
each Member State as to the precise test required (for example some Member States do not have a concept of 
balance-sheet insolvency) and that it would be challenging, both legally and politically, to find standard EU-
wide tests which could fit all rescue/rehabilitation and liquidation proceedings which are available across the 
EU.  

It should be noted that the driving principles behind the differing criteria for the opening of insolvency 
proceedings across Member States are broadly the same and that the differences in the precise test to be 
applied (in particular in relation to cash-flow and balance-sheet insolvency) can derive from differing 
accounting or capital laws/rules in the various Member States. Therefore, any attempts to harmonise the 
criteria for the opening of insolvency proceedings across Member States, will also need to consider the laws 
and rules on which such criteria are connected to or based on and, as a consequence, whether harmonisation 
is also needed in this area. This would be a significant and challenging task which would likely result in wide 
scale changes being necessary to Member States’ laws. Such whole scale changes would be undesirable 
where the policy reasons behind the current criteria across the Member States are broadly aligned. Further, 
we question whether there is a need for such an exercise solely to address the differences in the criteria to 
commence insolvency proceedings where such differences do not, in our experience, generally expose 
creditors and other parties to a lack of remedy in addressing a company’s financial difficulties. 

In relation to deadlines imposed, where a debtor (or its directors) is/are required to file for the opening of 
insolvency proceedings within a minimum period of time, it is important to note that not all Member States 
currently impose such an obligation. The ILA would not want to see an obligation to file for insolvency or 
restructuring proceedings within a minimum time period imposed on all Member States. Member States 
should remain free to decide for themselves whether such a measure is prudent. As a general rule the ILA is 



  
 

  
0010023-0020292 BK:24748992.1 3  
 

of the opinion that such time periods can damage a company rescue (and can lead to formal proceedings 
being opened, not because of a need to use the proceedings to effect rescue, but solely to satisfy the 
obligation on the directors to file for insolvency proceeding – this can, in some cases, lead to companies 
being liquidated which could otherwise have been rescued).  

The most pertinent example here is Germany. Germany effectively had to abandon the requirements for 
directors of German registered companies to file for insolvency where the company was over-indebted for 
fear that a substantial percentage of their companies would need to file for insolvency proceedings due to the 
impact of the financial crisis. Further, one of the driving forces behind company migrations out of Germany 
was to give directors the breathing space and room to explore restructuring solutions without the obligation 
to file for insolvency proceedings – the migration of Schefenacker to the UK is a good example here. In 
some circumstances, such deadlines can help to focus parties’ minds on the issue, but whether such focus 
(with an obligation to file for insolvency proceedings) actually produces a better outcome for creditors is 
highly questionable (the in-bound migrations to England provide anecdotal evidence to the contrary). 

Rider 6 

What can be called the “carve out complexity”, where specific types of entities are carved out of the 
application of the standard insolvency and restructuring rules and laws in Member States, does contribute to 
the complexity and lack of clarity prevalent in some Member State’s insolvency and restructuring laws. 
However, there are, or were, often good national law policy reasons as to why: (i) certain entities cannot be 
subject to certain forms of insolvency or restructuring procedures; (ii) a minimum claim limit is imposed 
before a creditor can initiate proceedings; and (iii) certain parties are prevented from commencing 
proceedings in the first place. It would be difficult to find a one size fits all policy which would address the 
myriad of national law policy reasons behind these differences. Further, in our experience circumstances 
where there is not an adequate remedy to address a company’s financial difficulties or insolvency because of 
the above are rare in practice (although usually most prevalent in relation to public and government entities 
or entities which had previously been public sector entities). Given the above we do not think that this is an 
area that could or should be addressed through harmonisation. 

Rider 7 

As a matter of policy the ILA is of the view that such matters should be left to national laws to address, not 
least because such standardisation would require comprehensive amendments to each Member States’ 
restructuring and insolvency laws (and other laws such as, for example, company and tax law) which would 
be difficult and costly to implement. The risk of creating uncertainty in the market by amending the 
successful restructuring procedures which already exist in Member States should not be underestimated and 
the framework for recognition and co-operation already in place (and currently being extended) in 
Regulation (EC) No 1346/2000 on Insolvency Proceedings (the EC Insolvency Regulation) will assist 
further in promoting cross border restructurings. 

Rider 8 

The UK does not have a specific simplified restructuring or insolvency scheme for SMEs, although there are 
minor adjustments to the company voluntary arrangement regime (CVA) for small companies. (An optional 
moratorium of 28 days (from the date of filing) for such companies, in which the company can put together 
its proposals for the CVA. This moratorium can be extended for a further two months if the creditors agree). 
The full spectrum of UK restructuring and insolvency proceedings is available to a standard corporate SME 
and, as a general rule, we do not think that there is a problem in the UK concerning the rescue of SMEs or 
with creditors losing out in proceedings concerning SMEs. As a rule the UK’s liquidation (both compulsory 
and creditors’ voluntary) CVA and administration (including out of court appointment) regimes are 
providing sufficient flexibility to meets needs of the market. That flexibility can be improved by giving 
access to wide powers (e.g. administrators having the right to disclaim onerous contracts/property). 
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Rider 9  

The ILA does not believe that divergences in national laws concerning insolvency officeholders have caused 
significant problems in cross-border insolvency proceedings. While officeholders from different Member 
States differ in their approach, as a rule, this is not a fundamental barrier to successful cross-border 
proceedings. Further, differences in approach primarily stem from diverse cultural approaches to 
insolvency/restructuring (and the differing role legal practitioners, accountancy practices and financial 
advisors play) in the relevant jurisdictions. Fundamentally, it is a harmonisation of officeholders’ or 
practitioners’ attitudes to their role which needs to occur, with more of an emphasis placed on company 
rescue and flexibility of response. Further, the differing licensing and qualifications requirements in the 
differing Member States (and within the same Member State in respect of the differing proceedings 
available) stem, on the whole, from the differing role that the relevant officeholder has to perform in the 
relevant proceeding. With this in mind, the ILA’s view is that a one size fits all approach to the qualifications 
required to become an insolvency practitioner and the regulation of insolvency practitioners, while laudable 
in its aims, is one that would be too difficult to achieve across the whole EU. This is especially the case when 
not all Member States are able to come up with a one size fits all approach for the procedures available in 
their own national State. By way of example, there is currently a consultation paper seeking views in the UK 
in the context of the Deregulation Bill which includes measures to introduce different levels of authorisation 
for insolvency practitioners undertaking different types of work.  In addition, it should also be noted that the 
EC Insolvency Regulation already assists in the recognition of IPs within the EU, and facilitates cooperation 
in cross border cases, making them more manageable. 

It should also be noted that where a Member State has identified a lack of experience/expertise on the part of 
their own insolvency officeholder community, they are opening up their own domestic market to allow 
officeholders licensed in other Member States to take appointments. One recent example of a Member State 
taking this route is Lithuania. This was taken advantage of in respect of the financial difficulties of the 
Lithuanian bank SNORAS, where an English licensed insolvency practitioner was appointed as bankruptcy 
administrator of SNORAS. Such an approach allows those Member States with a less developed rescue 
culture to tap into the expertise of those Member  States with more experience in such matters without the 
need for legislation at EU level – essentially where there is a need the market will find the solutions 
necessary. Market flexibility and ingenuity are badges of dynamism. A harmonised approach risks stifling 
innovative dynamism, leading to a lowest common denominator, and process ossification. 

Rider 10 

In the UK issues in relation to the enforcement of directors’ duties, in the context of director disqualification 
in particular, stem from a lack of resources at state level to take forward the relevant court proceedings. This 
does not however mean that a large swathe of directors are “getting away with it” as a culture has emerged of 
directors giving director disqualification undertakings. Difficulties occur in the UK with liquidators 
successfully bringing the insolvency specific claims for wrongful or fraudulent trading, in particular 
fraudulent trading, because of the high threshold that needs to be satisfied in order to make out a claim, 
which may also be effected by a lack of funding or evidence available to bring such claims.  

However, in general, if there is a good claim to pursue liquidators will be able to obtain the requisite funding 
from creditors or litigation funders. Wrongful trading claims are often unsuccessful because, quite rightly, 
courts do not want to judge directors with the benefit of hindsight, nor should directors be made into 
underwriters of benign outcomes for properly informed business decisions taken in good faith. Where actions 
taken by directors were, at the time, commercially reasonable and prudent (albeit ultimately not successful) 
the English courts will be reluctant to grant an order against directors based on wrongful trading. In our 
experience cases where directors have been fraudulent are small in number and, while a fraudulent trading 
claim may not be pursued, there will have been other breaches of non-insolvency specific company law and 
fiduciary duties, which are usually pursued with success. 

Rider 11 
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In the ILA’s view companies are not incorporated in one Member State in preference to another because of 
discrepancies in the company laws governing directors’ duties and neither, as a general rule, are directors 
shifting a company’s CoMI in order to benefit from lower standards of insolvency derived liability in another 
Member State. These are simply not driving factors in practice; the suggestion is just wrong: incorporation is 
an expression of optimism for the nascent enterprise rather than an anticipation of failure. Further, while 
there are differences between Member States’ laws governing directors’ duties, the fundamental principles 
underpinning the laws in each jurisdiction are usually substantially similar. Therefore, while there are 
differences in the laws, we do not consider that this leads to problems in practice. There are far bigger drivers 
in this area (such as tax at company law level and the ability to rescue the company as a going concern at the 
insolvency level). 

Rider 12 

In the ILA’s opinion there is no reason why, subject to a carve out for public policy, a director 
disqualification order made in one Member State should not be automatically recognised in other Member 
States. In principle why should, for example, a director disqualified in France simply be able to move to the 
UK and set up a business here without account being taken of the French disqualification order. Similar to 
the automatic recognition which applies throughout the EU in relation to insolvency and restructuring 
proceedings pursuant to the EC Insolvency Regulation, the fundamental basis underpinning automatic 
recognition should be that of mutual trust in other Member States’ legal systems and therefore 
disqualification in one Member State should, as a general rule, be recognised throughout the EU. In the UK, 
Part 40 of Companies Act 2006 already makes a provision for the Secretary of State to make regulations to 
disqualify any person that has been disqualified in another jurisdiction from also becoming a director of a 
like company.  No regulations, have as yet been implemented but in a recent discussion paper issued by the 
Department for Business Innovation & Skills "Transparency & Trust: Enhancing the transparency of UK 
company ownership and increasing Trust in UK Business" dated July 2013, there is an indication at 
paragraph 14.4 that this power is to be exercised imminently.   

In addition, the ILA would be supportive of the creation of a single EU register which contained details of 
director disqualification orders made in each of the Member States. Such a register could sit above the 
relevant national registers (with the additional requirement being imposed for the registration in the EU 
register of a director disqualification order made in a Member State, as well as the current registration under 
any specific national registers). In the ILA’s view such a register would be simpler and more cost effective to 
set-up than attempting an inter-connection of the various national disqualification registers. 

Rider 13 

While Art.3 of Regulation (EC) No 593/2008 of the European Parliament and of the Council on the law 
applicable to contractual obligations (Rome I) grants parties freedom of choice in the governing law of a 
contract, it is a misconception that parties will choose the governing law of a contract by reference to 
insolvency avoidance laws. The ILA is not aware, as a general rule, of parties choosing a particular Member 
State’s law to govern a transaction simply to benefit from less strict insolvency avoidance laws. Such a 
matter is usually an ancillary issue to other more fundamental matters which govern choice of law. See also 
above. 

Of far larger concern to the ILA are the difficulties in practice arising from Art.13 of the EC Insolvency 
Regulation. The ILA’s view is that the operation of Art.13 should be clarified by amendments to the EC 
Insolvency Regulation rather than any steps to attempt to harmonise avoidance laws across the EU.  

In order to address the concern highlighted in the consultation, Art.13 could be clarified so as to provide that 
the person who benefitted from the act detrimental to all creditors, in order to benefit from the Art.13 
defence, be required to prove, on the balance of probabilities, that they were acting bona fide when entering 
into the transaction in question. While neither Art.13 nor the Virgos-Schmit Report make reference to such a 
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requirement, the German court1 has held that Art.13 is only intended to protect a bona fide third party 
opposed to voiding a vulnerable transaction and we think such an approach is sensible. Such an amendment 
would address the concerns highlighted by the consultation in the limited circumstances where it was clear 
that the choice of governing law of the contract was solely intended to insulate a dishonest transaction from 
insolvency clawback. 

In addition, the following areas of Art.13 (among others) require clarification: 

(i) How do you determine to which law the act in question will be subject and which Member State 
determines this? For example, consider the giving of security to a lender for prior indebtedness which might 
be vulnerable as a preference as a matter of UK insolvency law. Is the giving of security “subject” to English 
law if this is the governing law of the security agreement or is it necessary to look at where the secured assets 
are located? A different example would be a payment made under a contract in circumstances where there 
are insufficient assets to pay all the creditors pro rata. Is this “act” subject to the law governing the contract 
under which the right to payment arose or does it depend on where the payee is located or the place of 
performance? 

(ii) How does the expression “any means” in Art.13 relate to the expression “in the relevant case”? For 
example, if a transaction is governed by English law, and would be challengeable in insolvency proceedings 
by a liquidator or administrator of the debtor in England (but is not challengeable outside of such insolvency 
proceedings), is there a “means” of challenging the transaction “in the relevant case” where, in the relevant 
case, it might not be possible to commence English insolvency proceedings? The Virgos-Schmit Report 
suggests that regard must be had to the insolvency and general rules of the applicable law (para.137) but this 
may require some juggling to decide when the “deemed” English proceedings would have been commenced 
in order to determine whether the transaction is within the relevant claw-back period. 

There have been some rather concerning Italian decisions on Art.13 (see for example Grandis Grandi 
Magazzini Discount S.r.l. v Allgauland Kasereine GmbH N. 17706/2006, Corte di Cassazione, 4 August 
2006, Soc. Volare Airlines v Tramp Oil Aviation Ltd N. 594, Court of Busto Arsizio, 27 June 2008 and Soc. 
Volare Airlines v Compania Espanola De Petroleos S.A. N. 594, Court of Busto Arsizio, 21 January 2008) 
which show that some of the Member States are struggling with these concepts. Therefore, the need for 
clarification of Art.13 is pressing to avoid the diverging (and often frankly odd) interpretations of Art.13 
which are being reached by courts and expressed by some practitioners across the EU. 

Rider 14 

The ILA has a number of concerns on the narrow scope of the consultation. First, it should be noted that the 
consultation does not address whether the harmonisation of EU insolvency and restructuring laws is seen as a 
good thing or workable in practice. Harmonisation is a positive word, but divergence is not necessarily the 
negative concept which the consultation seems to assume. While the aim of achieving such harmonisation, so 
as to create a more level playing field across the EU, is laudable the differences in law which are currently 
encountered across the EU can often stem from deeply ingrained cultural and historical reasons. This will 
inevitably make any attempts to harmonise such laws challenging and potentially divisive at a political level.  

Secondly, the current proposals “cherry pick” certain aspects of insolvency and restructuring laws in 
isolation and, if implemented, would almost certainly mean that Member States would be required to amend 
their domestic laws with regard to specific issues which sit within the wider company and tax laws (to give 
but two examples). The suggested piecemeal approach would be difficult (and costly) for Member States to 
implement and may have knock on implications for other domestic laws which could be difficult to identify 
at the time the changes were implemented – potentially creating areas of uncertainty in national laws which 
do not currently exist. This would create a new instability in markets which had grown comfortable and 
relied on the relative certainty that surrounds the way current insolvency and restructuring proceedings 

                                                        
1 Higher Regional Court of Naumburg; 5 U 73/10, 6 October 2010. 
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operate in various markets. The ILA is of the view that the best way to achieve harmonisation across the EU 
is through the broad convergence of the relevant national laws, rather than through the harmonisation of laws 
implemented via EC directives or regulations. This would allow national governments to be able to gauge the 
pace and scope of such convergence. Essentially, the current ability for Member States to choose the aspects 
that they think will improve their system (based on how they perceive things to be working successfully in 
other Member States or otherwise) is in our view the best way forward. It should be noted that where there is 
a pressing need for harmonisation that the market will ensure this happens. For example, due to a need in the 
market for early intervention restructuring procedures, there has already been some convergence of national 
laws especially in the development and introduction of pre-insolvency/restructuring procedures. In addition, 
there has also been, in certain Member States, including in the UK, changes to legislation that have embraced 
the fresh start approach, the introduction of shorter automatic discharge periods for bankrupts, out of court 
administrations, availability of CVA moratoriums for small companies, and director disqualification 
undertakings. These together with the changes anticipated to the EC Insolvency Regulation for extended 
recognition and cooperation will address some of the issues and reap some of the benefits intended by any 
possible harmonisation.  

It is also important to note that any successful restructuring and insolvency regime across the EU is not only 
dependent on the relevant laws, but also the court system and the individuals who practice in the field. It is 
useful to draw a comparison to the US model where the federal bankruptcy law is, to all intents and 
purposes, harmonised throughout the US. Even with this harmonisation “centres of excellence” have arisen 
in both Delaware and the Southern District of New York where parties are more comfortable with 
proceedings. This is because of the wide recognition of the expertise of both the professionals practicing in 
the industry and the court system to get the job done. There is a reliability, clarity and, to some extent, a 
certainty of outcome that parties place a great reliance on. Therefore there is often a conscious choice to 
ensure any bankruptcy filing is made in one of the above two US jurisdictions. In essence, if the aim of 
harmonisation is to take away incentives for parties to migrate financially troubled entities to other 
jurisdictions, this goal is not achievable solely through the harmonisation of the law. There are more 
widespread cultural and expertise issues to be addressed in a number of EU jurisdictions which currently 
operate as an equally, if not greater, incentive to financially troubled companies to migrate to another 
jurisdiction. 

 

 


