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JOINT WORKING PARTY ON ADMINISTRATION EXPENSES

FOLLOW UP QUESTIONS FROM STAKEHOLDER MEETING HELD ON 13 OCTOBER 2014

1. JOINT WORKING PARTY RESPONSE

1.1 This response has been put together by a joint working party of members of the ILA Technical 

Committee, the CLLS Insolvency Law Sub-Committee, R3 Technical Committee and an employee 

of Practical Law.  Members of the working party are listed in Schedule 1. 

1.2 This response has been drafted and commented on by members of the joint working party but

does not necessarily reflect the views of all the individual members or the organisations that they 

represent.

1.3 For ease of reference, schedule 2 contains the text of the relevant statutory references (para 99 

Sched B1 IA 1986, rules 12.3 and 13.12 IA 1986) and the recent judicial guidance on interpreting 

these sections.

2. EXECUTIVE SUMMARY

2.1 The working party welcomes the recent case law developments on administration expenses: in 

particular the Supreme Court's decision in Nortel Companies [2013] UKSC 52, and the Court of 

Appeal's decision in Game Group [2014] EWCA Civ 180.  We also note the useful application of 

the tests established in Nortel in the High Court decision of Laverty v British Gas [2014] EWHC 

2721 (Ch).

2.2 The joint working party acknowledges that these decisions have progressed our understanding of 

the administration expenses regime.  However, there remains considerable uncertainty over 

whether certain liabilities (and in particular certain statutory liabilities) are, or are not, 

administration expenses. A lot of these uncertainties date from the introduction of r2.67 

Insolvency Rules 1986 in 2002 and arise either from problems interpreting that rule or from 

reconciling liabilities imposed by other statutes with the administration expense regime. However, 

there are also uncertainties surrounding the application of the new guidelines set out in Nortel, 

and also the interrelationship between the two parts of Lord Neuberger's two-part test for 

"necessary disbursement".

2.3 Uncertainty needs to be eliminated by means of legislative reform.  Continuing uncertainty as to 

whether a particular liability is, or is not, an administration expense can have a volatile impact on 

the value of a secured creditor's security and on the potential viability of an administration. While 

the uncertainty remains, it is a deterrent to lending, and it impairs the utility of administration as 

a business rescue tool.

2.4 In this response we review the evolution of the administration regime with a view to extrapolating 

what we consider should form the basis of administration expense policy, we seek to outline the 

remaining areas of uncertainty and provide a (non-exhaustive) list of known statutory provisions 

that cause problems in the context of the administration expense regime, and finally we set out 
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views on how the existing expense regime might be improved to better serve the administration

purpose and provide more legal certainty (which in turn reduces costs and promotes business 

rescue).

3. ADMINISTRATION EXPENSES - BACKGROUND

3.1 In order to reach a view on what expenses should and should not be afforded administration 

expense priority, it is useful to consider how the administration expenses regime has evolved. By 

way of reminder, the original 1986 version of administration was intended merely to provide 

protection from creditors, or a breathing space, to enable the administrator to come up with a 

plan to rescue the company or its business for the benefit of all creditors, and produce a better 

outcome than liquidation. The corresponding early administration expenses regime was designed 

to enable this to happen. 

3.2 Liabilities treated as administration expenses under the original version broadly fell into one of the 

following categories :

(a) Post administration liabilities incurred by or on behalf of the administrator for the benefit of 

the administration that it was necessary to pay in priority to other creditors in order to 

make administration work (because, for example, administration as a process would not 

function if the administrator incurred, or caused the company to incur, new liabilities to 

further the purpose of the administration, and then did not pay them in full);

(b) Those pre-administration liabilities that it would be inequitable not to pay because, for 

example, the creditor's property was being used at the creditor's expense to further the 

purpose of the administration for the benefit of all creditors;

(c) those expenses which statute imposed upon the company in administration or the 

officeholder in such a way as to give them priority as an expense for policy reasons, such 

as certain tax liabilities.

3.3 In providing for these expenses to be paid in priority to the administrator's own out of pocket 

expenses and remuneration, and for both expenses and remuneration to come out of floating 

charge realisations (to the extent that the company's other assets were insufficient) ahead of 

preferential creditors and the floating charge holder, the profession and the courts interpreted the 

category of liabilities falling within the definition of administration expenses both restrictively and 

flexibly (see Re Atlantic Computers plc [1992] Ch. 505 (CA)).

3.4 This restrictive and flexible interpretation was important because if the category of liabilities 

falling within the definition of administration expense were to become too large, and include

liabilities that did not serve the purpose of the administration or benefit creditors as a whole, then 

this would impair the utility of administration as a business rescue tool.  If administration ceased

to be a viable process for a particular insolvent company because it could not afford the 

administration expenses, the company's (otherwise viable) business might be forced into a
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liquidation process instead, with the consequential greater loss to creditors, loss of jobs, and no

future tax revenue.  

3.5 Moving forward to 2002 when the original administration regime was expanded to incorporate 

distribution powers, the administration expenses regime was modified to include a list of 

categories of expenses, apparently modelled on the liquidation rule 4.218.  The reasoning behind 

this is logical.  Now that administrators had power to distribute the assets (and convert the 

moratorium procedure into a quasi-liquidation) then the expenses regime needed to ensure that 

all the appropriate quasi-liquidation expenses should be given the same priority they would 

receive in a liquidation.  The drafting of 2.67 is similar to 4.218, but not identical: in fact it 

appears to be a combination of the old s19 wording and rule 4.218.

3.6 What the 2002 drafters did not appear to take into account in adopting the liquidation list of 

expenses as a model for administration, was the difference between (a trading) administration 

and liquidation and the impact that difference has on the types of expenses incurred in the two 

processes.  Liquidation is necessarily about asset realisation and winding up the company's 

affairs.  A trading administration is, by contrast, at least initially about preserving the enterprise 

value of the company's business with a view, usually, to achieving a sale as a going concern. 

Trading a business will typically produce different sorts of expenses than a pure liquidation asset 

realisation process, and therefore it does not follow automatically that the liquidation list of 

expenses is entirely suited to a trading administration.  It is suggested that further policy 

consideration be given to this point.

3.7 Nonetheless, we began to get judicial guidance on the new administration expenses regime: from 

the House of Lords in Toshoku, which held that the list of expenses in r4.218 was complete and 

exhaustive for liquidations, and from the High Court in Exeter v Bairstow, which applied the same 

reasoning to administration expenses under r2.67, because the drafting was so closely based on 

r4.218.  

3.8 In the years following these cases it became clear that we had lost the Atlantic Computers style

flexible and restrictive approach that used to exist in the old administration regime.  To clarify, 

the working party is not advocating a return to Atlantic Computers.  The introduction of 

distribution powers in administration in 2002 required a change to expenses.  However, we do 

argue that the same principles underlying the policy of administration expenses outlined in para 

3.2 above should still form the policy for administration expenses for post 2002 expenses, but this 

does not appear to have been the case in practice.  Uncertainty followed in two areas in 

particular:

(a) We got in a judicial mess about whether the Lundy Granite principle (which is broadly 

equivalent to the category of expenses described in paragraph 3.2(b) above (i.e. those 

liabilities that it would be inequitable not to pay) applied to administration.  This 

uncertainty was ultimately (mostly) resolved by the Game Appeal which brought us back 

full circle to how most administrators used to treat those types of liabilities before 2002.

However some uncertainties surrounding its application still remain (see para 6 below).
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(b) In addition, some creditors sought to capitalise on the drafting uncertainties surrounding 

administration expenses in the new r2.67 (and provable debts in r13.12) and claim 

expense priority for liabilities which clearly did not fall within the three principles described 

in paragraph 3.2 above, but which might squeeze within the drafting of the r2.67 if 

interpreted literally, without using any policy gloss about what administration expenses 

were supposed to be about.  Examples included The Pension Regulator in Nortel, British 

Gas in the Laverty v British Gas decision.  Each of these claims ultimately failed, but 

famously in the case of Nortel only after a very long and expensive judicial journey up to 

the Supreme Court.  Had they not failed, the utility of administration as a business rescue 

tool would have been greatly damaged.

3.9 What is clear from this journey through the evolution of administration expenses is that for 

administration to function properly, we need clarity on administration expenses.  Any remaining 

uncertainties need to be resolved by Parliament and a complete codified regime for administration 

expenses introduced so that it is clear that the liabilities entitled to administration expense priority 

is a small category of claims falling within the three principles set out in paragraph 3.2. 

4. RELATIONSHIP BETWEEN PROVABLE DEBTS AND ADMINISTRATION EXPENSES

4.1 Before turning to the particular areas of uncertainty and improvements that we consider should 

be made, we first address the relationship between provable debts and administration expenses.

4.2 In our view the two concepts are not mutually exclusive. A pre-administration liability such as rent 

under a pre-administration lease will be a provable debt, but it might also be entitled to the 

benefit of being treated "as if" it were an administration expense under the Lundy Granite

principle.  To the extent that it benefits from administration expense priority, then it cannot then 

be proved.

4.3 We set out below a flowchart which demonstrates the relationship between provable debts and 

administration expenses.  It is designed to show the methodology for categorising any claim in 

administration as provable, an expense, or non-provable (such as non-statutory interest or 

currency exchange claims such as those encountered in the so-called Lehman Waterfall case. The 

methodology starts at the "Provable"  diamond in the top left hand corner, and then follows the 

arrows.
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5. PROVABLE DEBTS

5.1 In the published decisions to date, whether a particular liability is an administration expense often 

starts with an assessment of whether it is a provable debt, usually focussing on the contingent 

liability limb of r13.12(a)(b). It is also the starting point for the methodology illustrated in para 4

above.   It is therefore convenient to begin our assessment of what improvements need to be 

made to the administration expenses regime with consideration of provable debts and r13.12.

5.2 The uncertainty surrounding whether certain liabilities imposed by statute could be provable 

under the terms of r13.12(1)(b) (see schedule 2) has been greatly improved by the guidance on 

the meaning of "obligation" set out by Lord Neuberger in Nortel.1 The Nortel guidance (and the 

subsequent Laverty case) makes it clear that meaning of provable debt is extremely wide: the 

starting point is now that almost all liabilities are provable except those with no origins pre-

administration.

5.3 While the Nortel guidance does not provide complete clarity, and is not always straightforward to 

apply (else the parties in Laverty v British Gas need not have litigated), it does shed considerable 

light upon the issue.

    
1 Meaning of "obligation" in r13.12: In order for a company to have incurred a relevant "obligation" under that rule [13.12] 

it must have taken or been subjected to some steps which (a) had some legal effect (such as putting it under some legal duty 
or into some legal relationship) and which (b) resulted in it being vulnerable to the specific liability in question, such that there 
would be a real prospect of that liability being incurred. And (c) whether it would be consistent with the regime under which 
the liability is imposed to conclude that the step or combination of steps gave rise to an obligation under r13.12(1)(b).



6
10:22\18 August 2015\LONDON\IWEST\38419455.02

6. LUNDY GRANITE PRINCIPLE

6.1 The Lundy Granite principle is the equitable principle that is capable of elevating a claim that 

would otherwise be provable (because it falls within the r13.12) to be treated as if it is an 

expense because it would be inequitable not to do so.  The principle example falling into this 

category would be rent payable in respect of a period of beneficial occupation of a leasehold 

property by the company in administration. It is formulated entirely in case law and dates back to 

an 1861 case relating to the remedy of distress, but has since been extended to its current 

formulation, as most recently described in Game Group.

6.2 The Game Group decision2 ties in closely with the principle described in paragraph 3.2(b) above 

and provides a sensible equitable compromise.  

6.3 In the interests of having a complete statutory code for administration expenses, we consider it 

should be codified, either as an add-on to 2.67(1)(f) or elsewhere.  This is because:

(a) It should be clear where in the administration expenses regime this type of expense falls.  

The most likely place is around 2.67(1)(f) but this is a policy decision for Parliament.

(b) If we are successful in persuading the government to improve on the existing 

administration regime, then the necessary disbursement test in Nortel should be codified.  

We consider that in these circumstances, Lundy Granite as an important element of the 

regime, should not be left uncodified.  The whole regime should receive the same 

legislative treatment.  If Parliament were to codify Nortel but not Game it could severely 

reduce the flexibility the court would have in solving future problems in this area because 

its discretion will be reduced.

(c) There remain sub-issues that require clarification (including policy clarification) (see 

below), and codification would be a good time to sweep them up and do a complete job.

6.4 However, notwithstanding the (marginal majority) view of the working party that Lundy Granite

should, if at all possible, be codified for the reasons above, we consider it important to retain an 

element of discretion to reflect the equitable nature of the principle.  For these reasons, we 

propose that a Lundy Granite claim should require either the administrator's consent or the court's 

permission to succeed in gaining expense priority.  This would necessarily result in court 

involvement at some stage.  However, there is a precedent for this in para 43 Schedule B1 

Insolvency Act 1986 in the context of applications for permission to lift the moratorium.  And by 

analogy with that provision, we think it likely that after a few cases, the court's guidance on when 

and in what circumstances the provision should be applied would be relatively clear.  Rather like 

the moratorium principles in Atlantic Computers.  We consider that incorporating this discretion 

    
2 Rent as an administration expense: Where property leased by a company in administration was retained by the 

administrator for the benefit of the administration, under the salvage principle the administrator had to pay the rent during 
the period for which he retained the property. The rent was treated as accruing from day to day and was payable as an 
expense of the administration.
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would safeguard the provision from opportunistic expense claims based on a too literal 

interpretation of the statutory provision, as occurred in Nortel.

6.5 Four sub-issues that require clarification are:

(a) Treatment of dilapidations claims: if rent under a lease is being treated as if it is an 

administration expense, what about dilapidations?  Dilapidations are typically reserved as 

rent under commercial leases, but arguably this should not be sufficient for all dilapidations 

liabilities (including in particular liability for dilapidations caused to the premises prior the 

commencement of the administration) to benefit from Lundy Granite expense priority.  The

new codified Lundy Granite provision might provide that dilapidations could be equitably 

apportioned – only dilapidations caused during the period of beneficial occupation should 

be treated as an the expense.  Otherwise there is a risk that a company could receive a 

very large claim for dilapidations during its period of beneficial occupation which bears no 

relation to the period of beneficial occupation and it might need to be litigated.

(b) The treatment of service charge liabilities poses similar difficult questions.  The way 

service charge is calculated, and the use of sinking funds means that service charge falling 

due during the period of the administration occupation may bear no relation to any benefit 

provided during that period.  Again, arguably only the element of service charge referable 

to the period of occupation should be an expense, although this might be hard to apportion 

equitably in practice. 

(c) How much rent should be treated as an expense in circumstances where the company in 

administration continues to occupy only part of the premises for the benefit of the 

administration?  Arguably, in circumstances where the landlord has the ability to re-let the 

unoccupied part, and is therefore not deprived of the use of that part of the property, then 

the rent should be apportioned accordingly and only the part referable to the occupied part 

of the premises should be an expense.

(d) What amounts to beneficial occupation: for example is an administrator entitled to a 

period during which he can decide whether to beneficially occupy or not?  If he decides not 

to, is the rent in relation to this decision-making period an expense or not?  If he does 

decide to occupy, when does the period of beneficial occupation for the purposes of 

administration expenses begin? If the administrator is merely using the premises for 

storage but not trading from the premises, does this count? Or if the administrator spends 

a short period merely emptying stock from premises, but again does not actually trade 

from the premises (so that his actions demonstrate a clear intention to vacate the 

premises), does the clearance period amount to beneficial occupation for the purposes of 

Lundy Granite principle?  
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7. MEANING OF "NECESSARY DISBURSEMENT" IN R2.67(1)(F) – LORD NEUBERGER'S TEST 
PART 1

7.1 The first limb of Lord Neuberger's test for "necessary disbursement" (which he caveats with the 

proviso that it would be dangerous to treat any formulation as an absolute rule) is that the liability 

is a disbursement if it "arises out of something done in the administration (normally by the 

administrator or on the administrator's behalf)".  

7.2 In codifying this limb of the test, we would suggest that in addition, something done in the 

administration should nevertheless only be an administration expense if the liability is incurred to 

promote the purpose of the administration or as a direct or necessary consequence of an act or 

decision of the administrator towards the achievement of the purpose of the administration.

7.3 Illustrating this point by way of a couple of examples: consider secondary tax liabilities or 

protective awards.  These types of liabilities arise as a result of something done in the 

administration by the administrator (e.g. the sale of a subsidiary giving rise to a secondary tax 

liability, or the dismissal of employees without full redundancy consultation because there are 

insufficient funds to trade for the full consultation period).  Is it nevertheless right on policy 

grounds for such liabilities to be elevated to expense priority ahead of other provable debts?  

Why? It is not clear that such liabilities are incurred for the benefit of creditors as a whole, nor 

that Parliament intended them to be expenses (see the second limb of the test). 

8. MEANING OF "NECESSARY DISBURSEMENT" IN R2.67(1)(F) – LORD NEUBERGER'S TEST 
PART 2: STATUTORY LIABILITIES

8.1 The greatest area of uncertainty, in our view, relates to the second limb of Lord Neuberger’s test 

in Nortel namely a liability which “is imposed by a statute whose terms render it clear that the 

liability to make the disbursement falls on an administrator as part of the administration – either 

because of the nature of the liability or because of the terms of the statute”. This suggests that it 

is possible to determine whether the legislature intended particular statutory liabilities to be an 

expense simply by looking at the terms of the statute. 

8.2 In our experience, this is not the case. Indeed, we are not aware of a single statute where it is 

expressly stated that the liability should be treated as an expense. We have attached to this note 

a table containing a non-exhaustive list of a number of statutory provisions that we have 

reviewed. It is clear from these examples that no consistent approach is taken regarding whether 

the liability would constitute an expense. Indeed, the fact that the person or entity owed the 

liability (such as the PPF and British Gas) has had to bring proceedings to determine whether or 

not the liability is an expense shows how uncertain the position is.

8.3 We have considered below five specific examples of statutory provisions from the table to show 

the divergence of treatment in this regard:

(a) Pensions debt under section 75 of the Pensions Act 1995: the view has been taken 

that this should be treated as a provable debt but these words are not actually used in 

section 75. Instead, this view appears to have been taken because sub-section 4A states 
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that, for the purposes of any law relating to insolvency, the debt is to be taken to arise 

immediately before the insolvency event. Hence if this type of wording is used, it seems 

that the debt will be treated as a  provable debt and not an expense. However, we are not 

aware of any other examples of this wording.

(b) VAT under Regulations 9 and 30 of the Value Added Tax Regulations 1995/2518: 

there is express reference to “any person carrying on the business” being the taxable 

person if the company goes into liquidation, administration or receivership and we suspect 

that it is for this reason that HMRC is arguing in Phones4U that the VAT should be an 

expense if the tax point arises post administration. However, where the VAT arises as a 

result of actions taken by the company prior to administration, it is not clear why the VAT 

should not be treated as a provable debt (using the Nortel test). 

(c) Secondary liability for corporation tax under section 710 of the Corporation Tax 

Act 2010: there is no express reference to insolvency proceedings in this section and so it 

could be argued that, as the statute is silent, the liability should not be treated as an 

expense. Given that it is the company with the primary tax liability that will have benefitted 

from the profits or transactions that give rise to the corporation tax, it would seem harsh to 

impose the secondary tax liability as an expense just because the liability might arise post 

administration but given the uncertainty in this area, the risk of HMRC bringing such a 

claim cannot be ruled out.

(d) Environmental liabilities arising under various statutes: these impose liability on an 

owner or occupier of land or on a person who has caused or knowingly permitted certain 

liabilities. In one case there is an express carve-out for an insolvency officeholder but this 

just means that such a person cannot be personally liable; it does not answer the question 

as to whether the liability could be an expense. There are two issues that arise here:

(i) If the pollution has already occurred at the time of the appointment of the 

administrator, but the Environmental Agency does not take enforcement action until 

afterwards, it would seem that the liability would fall within the definition of a 

provable debt applying the Nortel test. However, it is not clear whether, 

notwithstanding this, it is still necessary to consider the terms of the statute to see 

if the liability should be treated as an expense notwithstanding that fact that it 

meets the test for a provable debt. 

(ii) Different issues arise where the pollution occurs (or is made worse) post 

administration. There is a better case for arguing that such liabilities should be 

expenses but this may depend on whether the administrator has the resources to 

prevent the pollution from occurring. In any event, the most important thing is that 

there is clarity on this issue. As things stand, neither the environmental legislation 

nor the insolvency legislation is clear as to when an environmental liability would 

constitute an expense.
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(e) Protective awards under the Trade Union and Labour Relations (Consolidation) 

Act 1992: It was held in the Huddersfield case that these awards were not super-priority 

expenses under paragraph 99(5). However, there was no clear consideration as to whether 

they could be Rule 2.67(1)(f) disbursements. Again, the statute is not clear as to whether 

this should be the case.

9. INTERRELATIONSHIP BETWEEN THE TWO LIMBS OF LORD NEUBERGER'S TEST

9.1 In Nortel, the two limbs of Lord Neuberger's test appear to be alternatives: he uses the word "or" 

rather than "and".  What should happen therefore where a liability falls within the first limb of the 

test (say a protective award for dismissals without full consultation) but arguably the terms 

statute render it clear that the liability to make the disbursement should not fall on an 

administrator as part of the administration – either because of the nature of the liability or 

because of the terms of the statute.  The court of appeal in Huddersfield seems to suggest that 

Parliament did not intend protective awards to have expense priority.  Which limb of the test 

should trump? This point should be clarified.

10. ACTION REQUIRED

10.1 In our view, the principles described in paragraph 3.2 above should still underpin the 

administration expense regime.  It should also be clear that administration expenses are the 

smallest category of expenses possible to facilitate the purpose of administration.  Taking into 

account the existing drafting and current judicial guidance we have, in our view this means:

(a) Lord Neuberger's guidance on r13.12 should be codified.

(b) Lundy Granite should be codified either as add-on to r2.67(1)(f), or as a standalone 

separate 2.67(1)(f)A, but with a discretionary element.

(c) Para 2.67(1)(f) needs to be amended to codify Lord Neuberger's guidance in Nortel on the 

meaning of "necessary disbursement".

(d) It is absolutely incumbent on Parliament to make it clear which statutory liabilities that 

might fall on a company in administration (or liquidation for that matter) are intended to 

have expense priority and which are not.  Leaving it for administrators to fight it out with 

creditors through the courts each time such an issue crops up is damaging to the business 

rescue and costly, with the burden falling on the creditors.
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SCHEDULE 2

Re Nortel Companies [2013] UKSC 52: 

Meaning of "obligation" in r13.12 In order for a company to have incurred a relevant 
"obligation" under that rule [13.12] it must have taken or been subjected to some steps which (a) 
had some legal effect (such as putting it under some legal duty or into some legal relationship)
and which (b) resulted in it being vulnerable to the specific liability in question, such that there 
would be a real prospect of that liability being incurred. And (c) whether it would be consistent 
with the regime under which the liability is imposed to conclude that the step or combination of 
steps gave rise to an obligation under r13.12(1)(b).

Meaning of "necessary disbursement" in r2.67(1)(f) a disbursement falls within rule 
2.67(1)(f) if it arises out of something done in the administration (normally by the administrator or 
on the administrator's behalf), or if it is imposed by a statute whose terms render it clear that the 
liability to make the disbursement falls on an administrator as part of the administration – either 
because of the nature of the liability or because of the terms of the statute. 

Re Games Station Ltd [2014] EWCA Civ 180: 

Rent as an administration expense: Where property leased by a company in administration 
was retained by the administrator for the benefit of the administration, under the salvage principle 
the administrator had to pay the rent during the period for which he retained the property. The 
rent was treated as accruing from day to day and was payable as an expense of the 
administration.

INSOLVENCY ACT 1986

Para 99 Sched B1 Vacation of Office: charge and liabilities

(1) This paragraph applies where a person ceases to be the administrator of a company (whether 
because he vacates office by reason of resignation, death or otherwise, because he is removed 
from office or because his appointment ceases to have effect).

(2) In this paragraph—

“the former administrator” means the person referred to in sub-paragraph (1), and
“cessation” means the time when he ceases to be the company's administrator.

(3) The former administrator's remuneration and expenses shall be—

(a) charged on and payable out of property of which he had custody or control immediately 
before cessation, and

(b) payable in priority to any security to which paragraph 70 applies.

(4) A sum payable in respect of a debt or liability arising out of a contract entered into by 
the former administrator or a predecessor before cessation shall be—

(a) charged on and payable out of property of which the former administrator had custody 
or control immediately before cessation, and

(b) payable in priority to any charge arising under sub-paragraph (3).

(5) Sub-paragraph (4) shall apply to a liability arising under a contract of employment 
which was adopted by the former administrator or a predecessor before cessation; and for 
that purpose—

(a) action taken within the period of 14 days after an administrator's appointment shall not 
be taken to amount or contribute to the adoption of a contract,
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(b) no account shall be taken of a liability which arises, or in so far as it arises, by reference 
to anything which is done or which occurs before the adoption of the contract of 
employment, and

(c) no account shall be taken of a liability to make a payment other than wages or salary.

(6) In sub-paragraph (5)(c) “wages or salary" includes—

(a) a sum payable in respect of a period of holiday (for which purpose the sum shall be 
treated as relating to the period by reference to which the entitlement to holiday accrued),

(b) a sum payable in respect of a period of absence through illness or other good cause,

(c) a sum payable in lieu of holiday,

(d) in respect of a period, a sum which would be treated as earnings for that period for the 
purposes of an enactment about social security, and

(e) a contribution to an occupational pension scheme.

INSOLVENCY RULES 1986

R2.67 Expenses of the Administration
(1) The expenses of the administration are payable in the following order of priority–

(a) expenses properly incurred by the administrator in performing his functions in 
the administration of the company;

(b) the cost of any security provided by the administrator in accordance with the Act or the 
Rules;

(c) where an administration order was made, the costs of the applicant and any person 
appearing on the hearing of the application and where the administrator was appointed 
otherwise than by order of the court, any costs and expenses of the appointor in connection 
with the making of the appointment and the costs and expenses incurred by any other 
person in giving notice of intention to appoint an administrator;

(d) any amount payable to a person employed or authorised, under Chapter 5 of this Part of 
the Rules, to assist in the preparation of a statement of affairs or statement of concurrence;

(e) any allowance made, by order of the court, towards costs on an application for release 
from the obligation to submit a statement of affairs or statement of concurrence;

(f) any necessary disbursements by the administrator in the course of the 
administration (including any expenses incurred by members of the creditors'
committee or their representatives and allowed for by the administrator under 
Rule 2.63, but not including any payment of corporation tax in circumstances 
referred to in sub-paragraph (j) below);

(g) the remuneration or emoluments of any person who has been employed by the 
administrator to perform any services for the company, as required or authorised under the 
Act or the Rules;

(h) the administrator's remuneration the basis of which has been fixed under Chapter 11 of 
this Part of the Rules and unpaid pre-administration costs approved under Rule 2.67A;

(j) the amount of any corporation tax on chargeable gains accruing on the realisation of any 
asset of the company (without regard to whether the realisation is effected by the 
administrator, a secured creditor, or a receiver or manager appointed to deal with a 
security).
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(2) The priorities laid down by paragraph (1) of this Rule are subject to the power of the court to 
make orders under paragraph (3) of this Rule where the assets are insufficient to satisfy the 
liabilities.

(3) The court may, in the event of the assets being insufficient to satisfy the liabilities, make an 
order as to the payment out of the assets of the expenses incurred in the administration in such 
order of priority as the court thinks just.

(4) For the purposes of paragraph 99(3), the former administrator's remuneration and 
expenses shall comprise all those items set out in paragraph (1) of this Rule.

12.3.— Provable debts

(1) Subject as follows, [in administration, winding up and bankruptcy]  , all claims by creditors 
are provable as debts against the company or, as the case may be, the bankrupt, 
whether they are present or future, certain or contingent, ascertained or sounding only 
in damages.

(2) The following are not provable—

(a) in bankruptcy, any fine imposed for an offence, and any obligation [ (other than an 
obligation to pay a lump sum or to pay costs)]  arising under an order made in family [...] 3 
proceedings [ or [ any obligation arising] 2 under a maintenance assessment made under 
the Child Support Act 1991]; 

(b) in [administration, ] 5 winding up or bankruptcy, any obligation arising under a 
confiscation order made under section 1 of the Drug Trafficking Offences Act 1986 [ or 
section 1 of the Criminal Justice (Scotland) Act 1987] 6 [ or section 71 of the Criminal 
Justice Act 1988] 7 [ or under Parts 2, 3 or 4 of the Proceeds of Crime Act 2002] 5 [ or any 
obligation arising from a payment out of the social fund under section 138(1)(b) of the 
Social Security Contributions and Benefits Act 1992 by way of crisis loan or budgeting loan.] 

“Fine”[...] 9 and “family proceedings" have the meanings given by section 281(8) of the Act 
( [which refers to proceedings in the family court and to the meaning of “family proceedings” in] 
10 the Matrimonial and Family Proceedings Act 1984).

(2A) The following are not provable except at a time when all other claims of creditors in the 
insolvency proceedings (other than any of a kind mentioned in this paragraph) have been paid in 
full with interest under section 189(2) [, Rule 2.88] 12 or, as the case may be, section 328(4)-

(a) in [an administration, ] 14 a winding up or a bankruptcy, any claim arising by virtue of 
section 382(1)(a) of the Financial Services and Markets Act 2000, not being a claim also 
arising by virtue of section 382(1)(b) of that Act;

(c) in [an administration or ] 15 a winding up, any claim which by virtue of the Act or any 
other enactment is a claim the payment of which in a bankruptcy [, an administration] 15 or 
a winding up is to be postponed. 

(3) Nothing in this Rule prejudices any enactment or rule of law under which a particular kind of 
debt is not provable, whether on grounds of public policy or otherwise.

13.12.— “Debt”, “liability” (winding up)

(1) “Debt”, in relation to the winding up of a company, means (subject to the next paragraph) 
any of the following—
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(a) any debt or liability to which the company is subject—

(i) in the case of a winding up which was not immediately preceded by an administration, at 
the date on which the company went into liquidation;

(ii) in the case of a winding up which was immediately preceded by an administration, at the 
date on which the company entered administration;

(b) any debt or liability to which the company may become subject after that date by 
reason of any obligation incurred before that date; and

(c) any interest provable as mentioned in Rule 4.93(1).

(2) For the purposes of any provision of the Act or the Rules about winding up, any liability in tort 
is a debt provable in the winding up, if either—

(a) the cause of action has accrued—

(i) in the case of a winding up which was not immediately preceded by an administration, at 
the date on which the company went into liquidation;

(ii) in the case of a winding up which was immediately preceded by an administration, at the 
date on which the company entered administration; or

(b) all the elements necessary to establish the cause of action exist at that date except for 
actionable damage.

(3) For the purposes of references in any provision of the Act or the Rules about winding up to a 
debt or liability, it is immaterial whether the debt or liability is present or future, whether it is 
certain or contingent, or whether its amount is fixed or liquidated, or is capable of being 
ascertained by fixed rules or as a matter of opinion; and references in any such provision to owing 
a debt are to be read accordingly.

(4) In any provision of the Act or the Rules about winding up, except in so far as the context 
otherwise requires, “liability” means (subject to paragraph (3) above) a liability to pay money or 
money's worth, including any liability under an enactment, any liability for breach of trust, any 
liability in contract, tort or bailment, and any liability arising out of an obligation to make 
restitution.

(5) This Rule shall apply where a company is in administration and shall be read as if [—] 4

(a) references to winding up were references to administration,

(b) references to administration were references to winding up,

(c) references to going into liquidation were references to entering administration, and

(d) references to entering administration were references to going into liquidation.
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SCHEDULE 3

List of Statutory Liabilities Considered by Working Group

Type of statute Example Comments

Primary tax liabilities Value Added Tax Regulations 1995/2518, Regulations 9 
and 30

• Express reference to “any person carrying on the business” being the 
taxable person if the company goes into liquidation, administration or 
receivership

• At discretion of HMRC

• In Regulation 30, requirement to pay limited to extent of assets over 
which relevant person has control

Secondary tax 
liabilities

Corporate Gains Tax 

Taxation of Chargeable Gains Act 1992, section 190

Corporate Gains Tax

Section 190 of the TCGA 1992: tax recoverable from another group 
company or controlling director 

Liability: where a chargeable gain has accrued to a UK taxpayer company 
and remains unpaid for six months, the following persons may be required to 
pay the unpaid tax:

• If the taxpayer company was a member of a group at the time when 
the gain accrued: (i) the principal company of the group; and (ii) 
any other company which during a relevant period was a member of 
the group and owned the asset disposed of; and

• If the gain forms part of the chargeable profits of the taxpayer 
company for corporation tax purposes, any person who, during a 
relevant period, was a controlling director of the taxpayer company 
or of a company which has control over the taxpayer company.  A 
“controlling director” means a director of the company who has 
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control of it (in accordance with s 450 and 451 of CTA 2010). 

The notice which may be served requiring payment has effect as if it were a 
notice of assessment and that amount were an amount of tax due from that 
person.

Express carve-out for IPs: No.

Position post-insolvency: not addressed.

Corporation Tax

• Corporation Tax Act 2010, section 710

Corporation Tax

Section 710 of the Corporation Tax Act 2010: recovery of unpaid 
corporation tax for accounting period beginning before change

Liability: where there has been a change in the ownership of a company (X) 
and any corporation tax assessed on X for an accounting period beginning 
before the change remains unpaid (for more than 6 months) and certain other 
conditions are satisfied, a person who is linked to X may be assessed and 
charged to the unpaid corporation tax (in the name of X).  A person is 
“linked” to a company if either (i) that person had control of the company at 
any time in the relevant period before the change or (ii) if that person is a 
company of which a person in (i) had control at any time in the period of 3 
years before the change.  And a person is treated as having “control” of a 
company if the person exercises, is able to exercise or is entitled to acquire 
direct or indirect control over the company’s affairs. 

Express carve-out for IPs: No.

Position post-insolvency: not addressed.

• Corporation Tax Act 2010, section 713 Section 713 of the Corporation Tax Act 2010: recovery of unpaid 
corporation tax for accounting period ending on or after change

Liability: where there has been a change in the ownership of a company (Y) 
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and any corporation tax has been assessed on Y (or an associated company) 
for an accounting period ending on or after the change and remains unpaid 
(for more than 6 months) and certain other conditions are satisfied, a person 
who is linked to Y may be assessed and charged to the unpaid corporation 
tax (in the name of Y).  The same definition of “linked” applies.

Express carve-out for IPs: No.

Position post-insolvency: not addressed.

Environmental 
liabilities3

Contaminated land

Environmental Protection Act 1990, section 78A, 78F, 
78N and 78X

(Express carve-out for IPs)

(Scope for a statutory charge on the premises)

Contaminated land

Environmental Protection Act 1990, section 78A, 78F, 78N and 78X: 
clean-up of contaminated land

Liability: imposed in the first instance on the person responsible (the person 
who caused or knowingly permitted the substances to be in/on/under the 
land - a ‘knowing permitter’) and in the second instance on the “owner or 
occupier”.

Express carve-out: for IPs and a person acting as a receiver or receiver and 
      

3 Examples include inheriting polluted land, storage tanks in poor condition, buildings with asbestos materials in poor condition, asbestos in soil, fly-tipping of 
waste, waste that has been allowed to stockpile on site in breach of permit conditions).

There is self-evidently a concern that environmental liabilities have the potential to give rise to a hefty administration expense liability.  There have been a number of
examples of waste management companies and mining companies (e.g. UK Coal, which was governed by many different regulations and permitting regimes) which 
have gone into insolvency proceedings recently.  The strategy has been to limit the exposure to risk for the office-holder so that either a pre-pack sale has been put 
together so that the office-holder was not trading the business subject to the permits/regulations or the company was placed into liquidation as soon as possible so that 
the liquidator could disclaim onerous contracts/property.  In the case of UK Coal, for example, the company was placed into liquidation just three days after the 
administrators were appointed.

Certain licences, for example licences for operating coal mines, are expressly stated to be incapable of disclaimer: s. 36 Coal Industry Act 1994.
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manager (s 78X(4)).

Position post-insolvency: not addressed.

General comment: Clean-up costs could be very substantial.  An owner is 
defined as the person who is or would be entitled to receive the rack rent of
the land.  There is no definition of “occupier”; it will be a question of fact but 
requires some degree of control over the land rather than simply a licence to 
occupy.  An administrator could be an “occupier” (otherwise there would be 
no need for the carve-out of personal liability for IPs).  The IP statutory 
protection from personal liability means (i) they will not be personally liable 
for the cost of remediation unless the requirement for remediation is referable 
to an unreasonable act or omission by the IP personally and (ii) they will not 
be guilty of an offence of failing to comply with a remediation notice unless 
the remediation is required as a result of an unreasonable act or omission of 
the IP personally.  (Note: this same protection is not afforded IPs under the 
other regulatory regimes – see further below.)  However, clean-up costs could 
still be payable as an administration expense.  The position is untested but s. 
78P(3)(b) of the Act enables the enforcing authority to recover its costs by 
serving a charging notice on the owner of the contaminated premises/land or 
a ‘knowing permitter’, which will give rise to a statutory charge on the 
premises.  The enforcing authority shall, for the purpose of enforcing the 
charge, have all the same powers and remedies granted to a mortgagee under 
the LPA 1925.

Breaches of environmental permits

Environmental Protection Act 1990, section 33

(For enforcement, refer to s 59 below)

Breaches of environmental permits

Section 33 of the Environment Protection Act 1990: prohibition on
unauthorised or harmful deposit, treatment or disposal of waste

Liability: it is an offence for a person to deposit controlled waste or 
extractive waste or knowingly cause or knowingly permit controlled waste to 
be deposited in/on land without an environmental permit or to treat, keep or 
dispose of controlled waste in a manner likely to cause pollution of the 
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environment or harm to human health. For enforcement, refer to s 59 below.

Express carve-out for IPs: No.  But there is a due diligence defence - that 
the person took all reasonable precautions and exercised all due diligence to 
avoid commission of the offence.

Position post-insolvency: not addressed.

General comment: There is no definition of a “person” other than where the 
waste is deposited from a motor vehicle, in which case, the person who 
controls or is in a position to control the use of the vehicle is treated as 
knowingly causing the waste to be deposited, whether or not he gave any 
instructions for this to be done.  See further the comments on s 59 below.

Environmental Permitting Regulations 2010, reg 12

(For enforcement, refer to s 59 EPA 1990 below)

Reg 12 of the Environmental Permitting Regulations 2010: requirement 
for environmental permits

Liability: a “person” must not operate a regulated facility or cause or 
knowingly permit a water discharge activity or groundwater activity without 
an environmental permit.

Express carve-out for IPs: No.  

Position post-insolvency: not addressed.

General comment: refer to s 59 EPA 1990 below.  [It is an offence to 
contravene reg 12: reg 38.  If an offence committed by a body corporate is 
proved to have been committed with the consent or connivance of an officer 
or to be attributable to any neglect on the part of an officer, the officer as well 
as the body corporate is guilty of an offence.  An “officer” means a director, 
member of the committee of management, chief executive, manager, 
secretary or other similar officer of the body, or a person purporting to act in 
any such capacity.]
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Environmental Protection Act 1990, section 59

These powers apply where there has been a deposit of 
controlled or extractive waste in contravention of s 33 
EPA 1990 or reg 12 of the Environmental Permitting 
Regulations referred to above.

(No express carve-out for IPs)

(No statutory charge)

Section 59 of the Environmental Protection Act 1990: powers to require 
removal of waste unlawfully deposited 

Liability: the authority may require the occupier to remove any unlawfully 
deposited controlled or extractive waste and/or to take specified steps with a 
view to eliminating or reducing the consequences of the unlawful deposit.

Where the occupier fails to comply with a requirement imposed on him, the 
authority may do whatever the person was required to do and recover from 
him any expenses reasonably incurred in doing so. If there is no occupier, or 
the occupier cannot be found without the authority incurring unreasonable 
expense, or the occupier neither made nor knowingly permitted the deposit, 
the authority may remove the waste and recover the cost of doing so from any 
person who deposited or knowingly caused or knowingly permitted the 
deposit.

No express carve-out: for IPs.  

Position post-insolvency: not addressed.

General comment: The level of cost will depend entirely on the specific 
offence but may be a fairly substantial sum if there has been a significant leak 
or a continuing failure to dispose of hazardous waste over a period of time.  
Again, there is no definition of occupier but it follows, as before, that an 
administrator could be an occupier (but this time, there is no carve-out for 
IPs).  Where an authority incurs the cost of removing the waste, there is no 
scope for a statutory charge.  The position is untested but it is arguable that an 
administrator could be held personally liable (as no carve-out for IPs, as with 
contaminated land) and/or that the authority’s costs could be recovered as an 
administration expense.



22
10:22\18 August 2015\LONDON\IWEST\38419455.02

Dangerous buildings

Building Act 1984, section 78 and 107

(Scope for a statutory charge on the premises).

Dangerous buildings

Section 78 of the Building Act 1984: dangerous building – emergency 
measures and Section 107 of the Building Act 1984: recovery of expenses

Liability: If it appears to a local authority that a building is in such a state as 
to be dangerous and immediate action, the authority may take such steps as 
necessary and recover from the owner the expenses reasonably incurred by 
them.  (Notice has to be given to the owner/occupier before exercising the 
powers but the recovery of expenses is only from the owner.)

Where a local authority has incurred expenses for whose repayment the 
owner of the premises in respect of which the expenses were incurred is 
liable under this Act, those expenses may be recovered from the owner and, 
until recovered, will be a charge on the premises.  

Express carve-out for IPs: No

Position post-insolvency: not addressed.

General comment: In proceedings to recover expenses, the court may 
inquire whether the expenses ought to be borne wholly or in part by some 
person other than the defendant and make such order (concerning the 
expenses or their apportionment) as appears just.  This provision may give 
the court scope to impose liability for the expenses (wholly or partially) on an 
IP.

Health and safety 
liabilities

Health and Safety at Work Act 1974, section 37(1) and 
74

Sections 2- 9 of the Health and Safety at Work Act 1974: impose a 
number of duties on the duty-holder who, depending on the duty in 
question, may be referred to as the  “employer” “person” or “the person 
having control of any premises”

Liability: responsibility for health and safety matters is the responsibility of 
the company, rather than individuals.  However, s 37 provides that where a 
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body corporate commits a health and safety offence with the consent or 
connivance of, or to have been attributable to any neglect on the part of, any 
director, manager or other similar officer of the body corporate or a 
person who was purporting to act in any such capacity, he as well as the 
body corporate will be guilty.  Consent means knowing of the circumstances 
and the risk, and connivance means knowing and not doing anything about 
the risks.  Neglect means unreasonable breaching of a duty of care.

The ultimate purpose of the legislation is to prevent harm.  Enforcing 
authorities have a range of tools at their disposal to secure compliance 
including issuing improvement or prohibition notices, withdrawal or variation 
of licences or other authorisations.  Compliance is likely to be costly (as are 
any legal costs) and the fine which may be imposed by a higher court for a 
breach of sections 2-6 of the Act or a failure to comply with an improvement 
or prohibition notice is unlimited. An IP would also wish to ensure he does 
not incur personal criminal liability.

No express carve-out for IPs.  

Position post-insolvency: not addressed.

General comment: Untested but it is arguable an IP could be held liable.  
[The HSE enforcement policy dealing with insolvency matters contains 
references to the fact that it would not usually be appropriate to look to take 
action against IPs themselves – on the assumption the IP will be taking health 
and safety matters seriously, but this remains a possibility.]

Fines (e.g. those 
imposed by 
competition 
authorities)

Competition Act 1998, Chapter I (prohibition on 
restrictive agreements) and Chapter II (prohibition on 
abuse of dominance)

The equivalent EU prohibitions are found at Articles 101 
and 102 of the Treaty on the Functioning of the European 
Union

Section 36 of the Competition Act 1998: penalties

Who is liable to pay the fine:

• the CMA may require an undertaking which is a party to an 
agreement which has been found to infringe the Chapter I 
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prohibition to pay the CMA a penalty in respect of the infringement 
(if it is satisfied that the infringement has been committed 
intentionally or negligently by the undertaking)

• the CMA may require an undertaking whose conduct has been found 
to infringe the Chapter II prohibition to pay the CMA a penalty in 
respect of the infringement (if it is satisfied that the infringement has 
been committed intentionally or negligently by the undertaking)

No express carve-out for IPs.  

Position post-insolvency: not addressed.

General comment: There is nothing specific on whether competition fines 
(CMA or EC) would have priority over ordinary unsecured creditors, 
especially where the fines are levied after the commencement of insolvency 
proceedings.  So far as we are aware, this is untested but the view is that 
antitrust fines would probably be treated as another unsecured claim, but 
would depend on a final determination by the courts.

Employment awards 
(e.g. protective 
awards, unfair 
dismissal awards)

Trade Union and Labour Relations (Consolidation) 
Act 1992

• As a result of Huddersfield case, protective awards and payments in lieu 
of notice are not super-priority expenses under para 99(5)

• But no clear consideration as to whether they could be 2.67(1)(f) 
disbursements

Pensions liabilities Pensions Act 1995, section 75 • Concerns the pensions debt which arises on certain trigger events 
including the commencement of certain types of insolvency proceedings

• Sub-section 4A provides that, for the purposes of any law relating to 
insolvency, the debt is to be taken to arise immediately before the 
insolvency event

• In light of these words, the view of the PPF and the Pensions Regulator is 
that the section 75 debt would be a provable debt although the words 
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“provable debt” are not used in the statute. 


