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ILA response to the European Parliament Committee on Legal Affairs Draft Report dated 11 
September 2013 (the Draft Report) on the proposal for a regulation of the European Parliament 
and of the Council amending Council Regulation (EC) No. 1346/2000 of 29 May 2000 on 
Insolvency Proceedings (the Regulation) 

The Insolvency Lawyers’ Association (the ILA) provides a forum for c 450 full, associate, overseas 
and academic members who practice insolvency law.  The membership comprises a broad 
representation of regional and City solicitors, barristers and academics and overseas lawyers. The 
Technical Committee of the ILA (the Committee) is responsible for identifying and reporting to 
members on key developments in case law and legislative reform in the insolvency and restructuring 
market place. The Committee welcomes the opportunity to offer its comments on the Draft Report to 
the UK Government and to assist the Government in its meetings with JURI MEPs and other 
stakeholders. 

You have sought views on the draft report of the European Parliament and its suggested amendments 
to the European Insolvency Regulation. 

Generally, the Draft Report contains some sensible amendments and improvements to the drafting of 
the initial proposals to amend the Regulation put forward by the Commission in December 2012 (the 
Proposals), for example introducing clear timeframes for a challenge on jurisdiction of the opening of 
insolvency proceedings. However, some aspects of the report do appear to be inconsistent with the 
policy aims of the amendments proposed by the Commission, namely to broaden the scope of the 
Regulation.  We also have serious reservations regarding the efficacy of the proposed amendment in 
relation to group company co-ordination proceedings. Given the tight timeframe we have not had the 
opportunity to consider the detailed drafting of the articles in the Draft Report in further detail.  

We set out below our specific comment in relation to the proposed changes.  We use the same 
numbering for the amendments as they appear in the draft report. Where we make no specific 
comment, it is because we regard the amendments to be appropriate. 

Amendment 1 

Changing the scope of the Regulation to promote "an economically viable debtor" to "a debtor in 
severe financial distress" puts the wrong emphasis on the rescue culture and pre-emptive proceedings 
designed to remedy distressed debtors before they become formally insolvent.  We prefer the original 
wording suggested by the Commission. It is more consistent with a genuine rescue: the amendments 
veer to propping up lame ducks.  

Amendments 3 and 4 

We make the same point here as above in respect of "economically viable debtor".  In addition, we do 
not agree with the deletion of Art 3b (as to which, see further below in relation to Amendment 27), so 
we would prefer that the clarification language is included in relation to what is meant by control for 
the purposes of the Regulation proceedings. 

Amendment 5 

We think that the original wording from the Commission which follows the Interedil case provided 
useful clarification in respect of COMI.  The Draft Report draws back from a focus on the location of 
management and management decisions to include that the location of main assets are also relevant to 
the determination of COMI. In practice, the amendment suggested by the Parliament makes it easier 
to rebut the presumption, and therefore does not necessarily act as a deterrent against forum shopping.  
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Amendments 6 and 7 

Whilst we endorse the use of undertakings as a way of avoiding unnecessary secondary proceedings, 
we do not think that the Regulation should be too prescriptive as to the terms of the undertaking.  In 
addition, we think that the proposed safeguard to allow local creditors to be entitled to seek protective 
measures where the insolvency representative "appears" unable to honour the undertaking effectively 
undermines the purpose.  Instead of commencing secondary proceedings, creditors seeking to gain 
strategic advantage will simply challenge the basis of the undertaking.  The insolvency representative 
should be entrusted with the decision to provide an undertaking on a proper basis or not at all.  In 
cases where circumstances change, perhaps the insolvency representative should be subject to an 
obligation to commence a secondary process.   

Amendment 9 

We assume the Commission's proposal has been deleted in favour of the more radical proposals by the 
Parliament for group co-ordination proceedings (as to which see our comments below).  We disagree 
with this change.   

Amendment 10 

See below our comments in relation to the proposals to introduce co-ordination proceedings for 
groups.  We make the preliminary observation that introducing a further layer of process for groups 
which do not bind individual proceedings seems at best wishful thinking, even nonsensical.  

Amendment 11 

We think that the suggested clarification is unclear.  Insolvency proceedings that fall within the scope 
of the Regulation will in any event be directly affected by and subject to the Regulation.  The wording 
which permits the introduction of provisions for group companies by individual Member States but 
only " as long as they do not affect the efficient and effective application of the Regulation"; does this 
mean that they can be used even without recognition under the Regulation, or that they cannot be used 
at all if they do not comply with the Regulation?   

Amendment 12 

The added wording, which is designed to limit the scope of the Regulation to pre-insolvency 
proceedings where there is a threat of insolvency, seems to go against the Commission's policy of 
encouraging rescue at an early stage.  Also, what is meant by "the avoidance of liquidation".  Is this to 
encompass all formal insolvency proceedings or just liquidation?  Liquidation may sometimes be the 
most appropriate  procedure.  

Amendment 13 

The proposed amendment regarding confidential proceedings appears sensible in light of the proposed 
extension of the scope of the Regulation. 

Amendment 14  

The proposed amendment to replace "liquidator" with "insolvency representative" appears sensible 
and in line with the UNCITRAL model law on cross-border insolvency. 
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Amendment 15 

The inclusion of a definition of debtor in possession seems appropriate, although we query whether 
insolvency proceedings includes hybrid and pre-insolvency processes for this purpose. Clarification 
seems to be required. 

Amendment 16 

We disagree with the deletion of the reference to Art 3b – see our comments in relation to 
Amendment 27 below.  

Amendment 22 

Whilst the proposed definition of parent company is designed so that it is aligned to the Directive 
2013/34/EU of the annual financial statements, consolidated financial statements and related reports 
of certain types of undertakings, we preferred the more explicit and self-contained definition proposed 
by the Commission. They address factual reality, whereas the amendments substitute a deeming 
provision which may be inappropriate, especially if the choice of parent has been driven by tax 
considerations, for example. 

Amendment 23 

The Draft Report introduces the concept of “group coordination proceedings”. A court having 
jurisdiction over the insolvency of a member of a corporate group is empowered to open group 
coordination proceedings if: (a) the that  member is already in insolvency proceedings; and (b) the 
members of the group in that court’s jurisdiction perform “crucial functions within the group”. Where 
more than one court could open such proceedings, coordinating proceedings are to be brought where 
the “most crucial functions within the group” are performed. Where this is in multiple member states, 
the court first seized can open the proceedings. 

We make the general comment that the co-ordination proceedings envisaged by the proposed 
amendments are at best ambitious. We have serious reservations about how they may operate in 
practice.  The proposed amendment to include a definition of what is meant by "crucial function" is 
imprecise, and what is most crucial may be in flux.  What is meant by taking and enforcing decisions 
of "strategic relevance"?  In addition, the presumption of economic significance of group members 
who contribute at least 10% to the consolidated balance sheet seems very low and may, in certain 
group situations, mean that each group company meets the qualification criteria. In addition, which 
balance sheet acts as the reference point.  Must it be audited or come from the management accounts, 
considered at the date of the commencement of the proceedings?  

The Regulation has never aimed at a substantive harmonisation of the insolvency laws across Europe, 
nor at substantive consolidation of several estates (although local provisions do allow it, eg, Ireland, 
but are little used). The concept of group coordination proceedings seem to be a step in this way. The 
concept seems to have derived from current proposals in Germany to introduce coordination 
proceedings but fails to acknowledge that what is possible within one country will not work across 
Europe where local laws for example on creditor priority vary. We have concerns about how group 
coordination proceedings will work for the following stakeholders: 

The individual insolvency officeholder 

Group coordination proceedings are not binding individual proceedings but are to serve as “reference 
for the measures to be taken within those individual proceedings”. An English officeholder will be 
duty bound to act in the best interests of the creditors of the company over which he or she is 
appointed. If the group coordination plan is in its best interest, it is likely that the recommendations 
will be implemented. If however it is not in its best interest, it will add nothing and the officeholder 
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will not be able to, as a matter of national law, comply with the plan (and this will presumably suffice 
as “reasonable grounds” to justify why the officeholder would not comply with the plan, as required 
by article 42dd).  It may open up new skirmishes. 

Creditors 

Would a local creditor be able to bring proceedings against an officeholder, for example, under 
paragraph 74 of Schedule B1 to the Insolvency Act 1986 (challenge to administrator’s conduct of 
company) where the insolvency officeholder complied with a group coordination plan but the local 
creditor considered this action to be unfairly harming it an other local creditors? Across Europe there 
are varying priority rights for local creditors – how can one group coordination plan draw these 
together and do justice to them all? 

How would the position of secured creditors and their security rights be affected?  

The group coordination  proceedings court 

If a group coordination plan meets the requirements set out in article 42db(1)(c) -  namely it presents a 
group coordination plan that identifies, describes and recommends a comprehensive set of measures 
appropriate to an integrated approach to the resolution of the group members’ insolvency, and if 
certain formalities are complied with, then the court with jurisdiction over the group coordination 
proceedings “shall” approve the plan. This could require the court to approve a plan in which 
distributions are envisaged that go against local priority rules and public policy.  

Amendment 24 

The proposed change does not appear to cater for instances where proceedings have been initiated but 
a judgment has yet to be issued.  For example, from the UK perspective an interim moratorium takes 
effect where an application has been made or notice of intention to appoint has been filed.  The 
proposed changes would appear to undermine the benefits of that moratorium.    

Amendment 27 

We do not agree with this amendment; court control should not be a requisite minimum and this is not 
reflective of the policy to extend the Regulation to pre-insolvency and rescue processes. Pre-
insolvency procedures or streamlined insolvency proceedings may not in certain jurisdictions involve 
the court.  

The amendment proposed by the Commission was an appropriate safeguard in terms of recognising 
that proceedings that do not involve a decision of the court may be perfectively legitimate, but some 
confirmation should be sought regarding the basis for jurisdiction. The insolvency representative 
seems the most obvious party to confirm that this is the case. In the UK already, proceedings that do 
not necessarily involve the court are able to benefit from recognition under the Regulation, for 
example Company Voluntary arrangements and out of court administrations.  We see no reason why 
there should be a change to this approach, particularly given the fact that the policy behind the 
amendments are intended to expand the scope of the benefits provided by the Regulation, not limit 
them.  

If out of court insolvency proceedings are to be closed off then this would have a significant impact 
on English insolvency law, and be a retrograde step domestically. Currently, out of court 
administration appointments, company voluntary arrangements and creditors’ voluntary liquidations 
(albeit with the confirmation of the court) are within the scope of the Regulation. None involves the 
court. Thus, significant change to the Insolvency Act 1986 would be required to modify these 
proceedings to require a court order, thereby taking some of the flexibility of these processes away 
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and adding to the workload of (an already overworked) court system. It also emphasises legalism over 
commercial solutions to commercial distress. 

Therefore,  we agree with the Insolvency Service's comment that this would reduce legal certainty and 
raise the possibility that an out of court appointment would not receive mutual recognition, and 
thereby be contrary to the Commission’s objective in trying to ensure that all procedures in Annex A 
meet the scope of Art 1, and vice versa. 

Amendment 28  

Generally speaking, we are concerned about providing a power only to foreign creditors to challenge 
administration proceedings. The proposed amendment will encourage litigation that is both time 
consuming and costly.  We also query why only creditors and interested parties from outside of the 
Member State that is initiating insolvency proceedings are entitled to challenge the process?  

We understand that the purpose of the amendment is designed to bridge a gap in some jurisdictions 
which allows local creditors to challenge proceedings but do not allow those outside the jurisdiction to 
bring similar challenges.  It is only right and proper that the right to challenge is provided.  However, 
there is a danger that the pursuit of equality amongst creditors by including such a provision which is 
only available to foreign creditors or interested parties in other Member States may of itself create a 
two-tier system within the proceedings themselves.  For example, in countries like Spain, where local 
subordinated creditors are not taken into account for certain insolvency arrangements, the proposed 
Art 3(b)(3) would potentially allow foreign subordinated creditors to challenge processes.  This could 
have the effect of putting local creditors at a disadvantage.  

So, although we welcome the ability for foreign creditors to challenge the opening of an insolvency 
proceeding, which may affect whether and/or how much they are to be paid, it should extend to all 
creditors, wherever they are located, including within the Member State where the proceedings have 
been initiated.  In addition, in order to ensure equality of treatment, it should be made clear that in 
accordance with Art 4(2)(g) the local law should govern the treatment of claims. Where this means 
certain stakeholders have no standing to participate, then such limitations should apply to all creditors, 
wherever they are located.  Further, given that the scope of proceedings to be covered by the amended 
Regulation is to be extended to include pre-insolvency and rescue proceedings, we also think it 
appropriate that other stakeholders with a direct economic interest in the debtor, in particular 
shareholders, management and employees should be included.  The difficulty with the current draft 
wording referring to an 'interested party' is that whilst it covers shareholders, management and 
employees, it may also extend to others who may have no real present economic interest in the debtor, 
but may well be interested (i.e. seeking to make opportunistic or strategic plays).  From an English 
perspective, the court will not generally assist parties who are acting in bad faith, or for improper 
motive. A widely drafted provision inviting challenges to be pursued beyond what is appropriate 
should be discouraged and therefore a more precise definition should be included, so that this is 
beyond doubt.  

We think that introducing a time limit for the purposes of challenging jurisdiction is useful in terms of 
promoting legal certainty once this time has expired, but we query whether there should be some 
deterrent in relation to the ability to bring claims generally, perhaps this should be linked to the 
applicant being able to show some prejudice (eg: challenges to English trustees in bankruptcy require 
the party to show an interest).  From the English law perspective, counterparties doing business with 
or entering into arrangements with insolvent parties need certainty that those arrangements are 
unlikely to be unwound.  Pre-pack administrations are a prime example for maximising value and 
minimising losses in a business at a time when a company owning the business can no longer be 
rescued as a going concern.  Administrators are already obliged to contact creditors in accordance 
with the Statement of Insolvency Practice 16 ("SIP 16") "Pre-packaged sales in administration" with a 
detailed explanation of why the pre-pack was undertaken which, from 1 November 2013, must be 
notified within seven days of the pre-pack.  The creditors do have the right of review, being entitled to 
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bring statutory action against the administrator if they regard his conduct as less than expected.  But 
since pre-packs are typically effected on the same day as the appointment of the administrator, the 
proposed Art 3(b)(3), which positively invites challenges to the appointment at a stage when the main 
aspects of the appointment have already been concluded, may undermine its efficiency and deter its 
use.  For UK administrations, the greatest uncertainty is whether it will diminish the use of out of 
court appointments, as parties may well turn towards court appointed administrators in an attempt to 
pre-empt any challenges from aggrieved foreign creditors.  It would be a retrograde step to the UK 
changes designed to limit resort to the court made since 2003. Stakeholders may take the view that the 
more costly and time consuming court route will mean that foreign creditors are less likely to 
challenge a process already sanctioned by the court.  The frequency and effectiveness of out of court 
appointments and pre-pack sales as rescue measures would be diminished by such a trend (although it 
is accepted that for cross border cases court appointments are more common in any event). This may 
undermine the more streamlined, efficient and cost effective regime promoted by out of court 
procedures 

Amendment 29 

This appears to limit the protection afforded to netting agreements to only those agreements with 
institutions falling within Directive 2001/24/EC.  

Amendment 31 

Whilst we appreciate that details regarding the basis upon which the undertaking is made may be 
useful, we query whether making this too prescriptive and onerous will deter the use of such 
undertakings.  It is also unclear as to whom the undertaking would be given, whether this would be 
filed with the court (as may be inferred by the amendments in Art 29a) or is it to be entered into with 
the local creditors? 

Amendment 35 

We agree with this amendment, although it will place parties under a positive obligation (a new 
burden) to check the publicly available register before honouring obligations. 

Amendments 38 and 39 

We are unsure as to how this new provision will work in practice where local creditors are given a 
right to challenge the decision, to postpone or refuse the opening of secondary proceedings. This 
seems inconsistent with the obligation already imposed on the insolvency representative to provide 
sufficient evidence under the terms of Art 29a – paragraph 2. Surely the court has to decide whether 
the information is sufficient or not? In addition local creditors may already benefit from the protection 
given in an undertaking provided under Art 18.  The terms of that undertaking, including any security, 
must be addressed at the time the decision is made to postpone or refuse to open secondary 
proceedings. 

Amendment 40 

Changes aimed at legal certainty are to be welcomed.  In this case the time limits allowing the 
liquidator to challenge the decision to open secondary proceedings seem inconsistent with those 
afforded to creditors.  Also whilst the amendments seems to recognise that there may be instances 
where the two week period ought to be shortened, this is not followed through in other creditor driven 
appeals.  

Amendment 50 and 51 
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We assume that the justifications for removing the original amendments proposed by the Commission 
(which we agreed with) is that they will be replaced by the Co-ordination proceedings proposed in 
Amendment 53. 

We do not think that the introduction of Co-ordination proceedings under the Regulation would offer 
any practical solutions to the difficulties faced by groups. In fact, we have serious doubts as to 
whether they will serve any practical purpose, and will increase legal challenges. 

Amendment 53 

As mentioned above, we envisage practical and technical difficulties with the suggested introduction 
of group co-ordination proceedings. Specifically, we find the basis for jurisdiction to be unclear also it 
relies upon and assumes that there may only be one company in a group that performs the crucial 
functions. The suggestion that, where this cannot be determined,  the court first seized is to prevail 
seems to encourage, rather than deter, forum shopping. 

Amendment 54  

This new provisions seek to establish the tasks and the rights of the co-ordinator, who is independent 
of the group members.  It is unclear as to who may identify the need for such a co-ordinator and who 
would put themselves forward to carry out such a role.  We are concerned that the introduction of this 
type of proceeding will add a further layer of complexity, time and costs to resolving distressed 
groups. The co-ordinator is provided with various rights in terms of access to information, 
participation in creditors meeting and is able to request a stay of individual proceedings.  It appears, 
however, that individual insolvency representatives may deviate from the group co-ordination plan as 
long as they are able to explain the deviation on "reasonable grounds". What is reasonable will 
become a function of local appreciation. 

Amendment 55 

It is unclear what the status of the approved plan is to be and what happens when the plan cannot be 
agreed upon or implemented.  

Amendment 56 

As mentioned above, it is unclear who would take on the role of co co-ordinator.  This may be 
particularly unattractive as presumably at the time he seeks appointment there may be some doubt as 
to the feasibility of the group plan. In addition, the proposed new Art 42 dd suggests that he is 
responsible for the all the estates within the group in case of any breaches of duty, but it is not clear 
from the proposals what those duties are. 

Amendment 58 

We agree with the Insolvency Service's comment that it could add a further tier of remuneration for a 
further office-holder, in addition to that of the office holder in each insolvent estate.  We also agree 
that it has the potential to cause greater disagreements between office-holders and litigation, 
increasing costs and the duration of proceedings. 

As mentioned above, in relation to the concept of co-ordination proceeding, there must be a serious 
risk that they add to the costs of the estate.  Whilst it may appear sensible to apportion any costs 
between the individual entities which have already been subject to a process, it assumes that they 
benefitted from the process.  The Draft Report sets out that each member state is to provide for court 
fees and the remuneration of the group coordinator, although the costs in the group proceedings are to 
be borne pro rata by the group members. Group coordination proceedings are likely to add a new and 
significant layer of cost to the insolvency of each group member and thus dilute available distributions 
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to creditors. This is contrary to the desire of the UK government to contain insolvency costs (as to 
which, please refer to the Kempson report of July 2013) 

In addition, the suggested mechanism for calculating the cost apportionment seems to suggest that it is 
linked to the asset share which may not be the case. Further, asset shares link better to realisation of 
assets (ie: a liquidation), rather than the rescue of viable concerns.  

Finally, what assurance does the co-ordinator have in relation to his costs? His role seems limited to 
an administrative type co-ordination, proposing a plan, but not implementing it. As a consequence, he 
has no legal rights to collect assets or powers to direct others to comply with his recommendation, 
which makes his a thankless, even an impossible, task.  

Amendments 59 and 60 (annexes) 

This part of the Regulation relates to the amendment of the Annexes only.  For the most part, the 
original approach by the Commission was concerned with streamlining the amendment process rather 
than a change in policy as to how the Annexes are compiled. The Draft Report imposes a duty on 
member states to notify the Commission of national rules that meet the criteria, and if the Commission 
agrees that the process qualifies, it will have to include it. The suggested amendment differs from the 
approach by the Commission, whereby notification for amendments was subject to those proceedings 
which individual Member States wanted to include in Annex A. We hope that this amendment does 
not upset the present status quo and the proceedings already included in the Annex are unaffected, and 
only relates to notifications of new processes which are to be included.   

Even if it was a continuing obligation and applied to existing insolvency proceedings, not just those 
that had been affected by substantial changes nationally, for proceedings to fall within the scope of 
Art 1 they need to be "collective, judicial or administrative...which are based on a law relating to 
insolvency". We note that the Insolvency Service has raised concerns that the current amendment 
were to be adopted it would be obliged to include schemes of arrangements in Annex A.  In this 
regard we refer you to our previous response to the Proposed Changes to the European Insolvency 
Regulation: Call for evidence, earlier this year.  For ease of reference we reiterate the same points 
here.  First and foremost a Scheme of Arrangement is a procedure under English companies' 
legislation (not insolvency) that is also employed outside of insolvent restructurings. In addition, a 
Scheme will not always be a fully collective process since Schemes are often used to compromise 
claims between a company and some, as against all, of its creditors.  It is therefore arguable that a 
Scheme does not fulfil the definition or satisfy the characteristics of proceedings as set out in Art 1 of 
the Regulation. 

 Outside the restructuring context Schemes are employed in a range of other circumstances that do not 
relate to companies in financial distress at all.  Examples are solvent corporate reorganisations, 
acquisitions and demergers, returning capital to shareholders, or in removing minority shareholders.  
For many years Schemes have also been used by insurance companies to bring an end to their 
exposure to long term liabilities resulting from matters such as asbestos risks.  As the Scheme 
procedure has such a variety of established uses, we do not consider that it is appropriate to treat 
Schemes in the same way as treated as an insolvency process under the Regulation, or constrained by 
a  COMI qualification. 

We do not therefore agree with that this amendment necessarily obliges the  UK  to nominate 
Schemes of Arrangement to be included in the Annex. We  do agree that  Debt Relief Orders (DROs) 
which are found within the Insolvency Act, would not benefit from this same technical distinction and 
therefore would come within scope of Art 1. In this regard we agree that DROs would be very 
attractive options for indebted consumers in other Member States and could lead to greater incidences 
of bankruptcy tourism, as such, the better course is to retain the original wording proposed by the 
Commission which maintains Member States' autonomy to decide which processes benefit from 
recognition. 
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