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BIS – Call for Evidence on the Effectiveness of the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 

(November 2011) 

Insolvency Lawyers' Association (“ILA”) Response 

1. Introduction 

1.1 This is the ILA’s response to the Department for Business Innovation and Skills’ call for 
evidence on the effectiveness of the Transfer of Undertakings (Protection of Employment) 
Regulations 2006 (the “TUPE Regulations”)  (dated November 2011).  It has been prepared on 
behalf of the ILA by members of its Technical Committee (the “Committee”). The views set 
out in this response do not necessarily reflect the views of all members of the ILA or the 
Committee itself. 

1.2 The ILA provides a forum for c.470 full, associate, overseas and academic members who 
practise insolvency law. The membership comprises a broad representation of regional and City 
solicitors, barristers and academics, members of the judiciary and overseas lawyers. The 
Committee is responsible for identifying and reporting to members on key developments in case 
law and legislative reform in the insolvency marketplace, as well as responding on behalf of the 
ILA to relevant government consultations affecting insolvency law. The Committee welcomes 
the opportunity to respond to this request.  We have, however, confined our response to the 
three questions under the heading: “Insolvency and Liabilities”. 

2. General Comments 

2.1 From an insolvency perspective, the problem with the TUPE Regulations is a clash of 
underlying principles.  Their main aim, namely the protection of employees’ rights where a 
business, part of a business, or responsibility for providing a service in which they are engaged 
changes hands, is regularly in direct conflict with the aim behind restructuring and insolvency 
transfers, which is often business rescue by way of business transfer and value realisation.  Any 
measure that makes an insolvent business more expensive to sell makes it more difficult to sell. 
Any measure that transfers additional liabilities to a potential purchaser makes the transaction 
less attractive to the purchaser, or depresses the price achievable.  Any uncertainty as to the 
application of the TUPE Regulations is not conducive to business rescue. 

2.2 Rigid protection of employees’ rights becomes counter-productive if it prevents a sale of the 
insolvent company’s business, and the employees, whose rights the TUPE Regulations aim to 
protect, lose their jobs. The 2006 amendments to the TUPE Regulations intended to strike a 
balance between these two competing principles.   

2.3 The 2006 amendments were certainly a move in the right direction.  However, problems have 
arisen in practice, because the drafting is ambiguous and creates uncertainty. In addition, some 
of the main provisions of TUPE (e.g. the obligation to inform and consult) are inherently 
difficult, or impossible, to comply with in insolvency situations. Often this is because the 
insolvency officeholder (i.e. the administrator or liquidator) simply does not have the relevant 
information available to be able to comply, and/or the timescale within which the business 
transfer has to be completed does not permit compliance.  As a result, often no attempt at 
compliance is made.  Instead, it is standard practice for the business sale contract in insolvency 
situations to transfer any liabilities of the insolvent seller/administrators for failure to inform 
and consult (for example) to the buyer. 
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2.4 Consequently we would be strongly in favour of further amendments to clarify the application 
of the TUPE Regulations, remove uncertainties and to make compliance achievable in 
insolvency situations.  We have outlined the main problem areas that we encounter in our 
answers below. 

Insolvency and Liabilities 

Question 13: Should more be done to clarify the application of TUPE in insolvency situations? If so, 
would this require changes to the legislation, for example, by setting out which insolvency 
procedures fall under which provisions, or would more detailed guidance than currently provided 
be sufficient? 

Yes, definitely. A change to the legislation is necessary to clarify which insolvency procedures fall under 
which provisions. 

The key uncertainty with which administrators and their advisers have to contend is determining whether 
a company in administration contemplating a relevant transfer is in “relevant insolvency proceedings” 
(and so regs 8(2) – (6) of the TUPE Regulations apply) or “bankruptcy or any analogous proceedings 
which have been instituted with a view to the liquidation of the assets of the transferor…” (when reg 8(7) 
applies), and consequently whether any employees and related liabilities will transfer to the purchaser or 
not. 

In the recent Court of Appeal case Key2Law (Surrey) LLP, [2011] EWCA Civ 1567, Rimer LJ identified 
this uncertainty, explaining that the cause is the almost verbatim adoption of the language of the 
underlying directive for the TUPE Regulations.  He said [at 83] 

“Regulation 8(7) gives domestic effect to article 5.1 of the 2001 Directive. It chose to do so by an almost 
verbatim adoption of the language of article 5.1, language that would not, I would think, but for the 
particular task in which the draftsman was engaged, otherwise have been his natural choice. 
'Bankruptcy' is a term of art that, under the law of England and Wales, refers only to an individual's 
status following a judicial adjudication made in consequence of his insolvency. It has no application to 
corporate insolvencies, whereas the transfers with which TUPE will most commonly be concerned will be 
those effected by companies. The 'analogous insolvency proceedings' to which the rest of regulation 8(7) 
refers could, therefore, on one view, be read as referring exclusively to insolvency proceedings of a type 
strictly analogous to 'bankruptcy proceedings', namely proceedings for the winding up of insolvent 
companies or other legal entities (limited liability partnerships, for example). Alternatively, if 
'bankruptcy' is read as implicitly embracing a corporate winding up, then the 'analogous insolvency 
proceedings' must be language directed at casting the net wider so as to catch insolvency proceedings 
other than those directed exclusively at the winding up of the affairs of an insolvent individual, company 
or other entity. It may, on that basis, be intended to embrace an insolvency regime such as 
administration, although it will only do so if the proceedings instituted by an administration appointment 
can fairly be regarded as having been 'instituted with a view to the liquidation of the assets of the 

transferor …'. [Emphasis added] 

The EAT decision in Oakland v Wellswood [2009] IRLR 250 caused great uncertainty by holding that 
whether or not a company in administration contemplating a sale was in “relevant insolvency 
proceedings” or alternatively “bankruptcy or any analogous proceedings” was to be determined on the 
facts of each case, and depended on the purpose of the administration when the proceedings were opened.  
In that case (a pre-pack1) it was held that the administration had been instituted with a view to the 
liquidation of the company’s assets and so reg 8(7) of the TUPE Regulations applied, and the employees 
engaged in the transferring business did not automatically transfer to the buyer.  

                                                      
1 The term “pre-pack” is used to describe a type of administration where the sale of the insolvent company’s business is 
negotiated before the company enters administration but completion of the sale is made by the newly appointed administrator 
immediately after taking office. 
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Following the case, administrators and prospective buyers were unsure whether or not their 
administration proceedings were analogous to bankruptcy proceedings on the facts, and consequently 
whether a planned administration sale would involve an automatic transfer of employees and employment 
liabilities or not.  This uncertainty served to delay transactions, increase legal fees and in some cases 
damage the prospects of a successful sale altogether, not to mention causing 6 further employment 
tribunal disputes, which eventually came before the EAT under the name OTG v Barke and others [2011] 
IRLR 272, and a further appeal to the Court of Appeal in the Key2Law case cited above. 

The EAT decision in OTG v Barke and related appeal to the Court of Appeal in Key2Law helped to 
resolve the issue, preferring an absolute approach instead of a fact specific one.  But we are concerned 
that this may not be the final word if the pre-pack reforms currently being proposed by the Insolvency 
Service are brought in.  If they become law, then the reasoning relied on in OTG v Barke and Key2Law 
may no longer apply.  This is because considerable weight was placed in these judgments upon the fact 
that the primary statutory purpose of every administration is rescue of the company as a going concern 
(para 3(1)(a) Sched. B1 Insolvency Act 1986), even if it can never be achieved and is immediately passed 
over in order to implement the secondary or tertiary objective in para 3(1)(b) and (c) of Sched B1. The 
EAT in OTG v Barke said that because of the primary statutory purpose of administration, “formally, 
therefore, it cannot be said that at the moment of the institution of any administration proceedings that 
the objective is to liquidate the assets". The Court of Appeal in Key2Law favoured an “absolutist” 
approach (rather than a case by case facts based approach) in part because it provided certainty. 

However, if the reforms currently being prepared by the Insolvency Service are brought in, the 
prospective administrator of a pre-pack administration will be required to state in his consent to 
appointment (i.e. before the appointment is made) that he intends to carry out a pre-pack sale, and that 
this will provide the best outcome for creditors (or words to that effect).  This would mean that for pre-
pack administrations, the primary rescue purpose will never be the objective of the administration, 
formally or informally, not even for a legally fictitious scintilla of time.  The stated objective of such pre-
pack administrations will necessarily be the liquidation of the company's assets via the pre-pack business 
sale, and so this casts doubt on whether this core part of the courts’ reasoning in OTG v Barke and 
Key2Law could still apply if the pre-pack reforms are introduced. We now understand that, as of 26 
January 2012, these reforms are to be put on hold, but to the extent there remains any prospect of their 
implementation, the point still applies and should be taken into account in any amendments to the TUPE 
Regulations. 

In order to increase certainty and avoid wasted legal costs and unnecessary court time, it is necessary to 
translate the European terminology and define in the TUPE Regulations which English insolvency 
proceedings are analogous to bankruptcy proceedings and which proceedings are "relevant proceedings". 

We do not consider that providing more detailed guidance will be sufficient.  Guidance had been provided 
by BERR (as it then was) prior to the Oakland v Wellswood decision and it was ignored in that case 
because it was merely guidance and not legally binding.  We would not expect further guidance to be 
treated differently. 

Question 14: Have the 2006 amendments meant that transferees (ie businesses taking over the 
contract) have a greater awareness of potential liabilities, and has this helped to reduce transaction 
costs and risks? If not, how could this be improved? 

No, not really. Buyers of insolvent businesses are, and have always been, aware of transferring liabilities 
because irrespective of the legal obligations, in practice, commercial transactions are always structured so 
that liabilities are met by the buyer.  However, there are still a number of uncertainties about potential 
liabilities that TUPE 2006 does not resolve. For example: 

1. Whether or not any dismissals made by administrators after their appointment but before any 
relevant transfer are automatically unfair because they are for a “reason connected with the 
transfer that is not an economic, technical or organisational reason entailing changes in the 
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workforce” (an “ETO reason”). The recent Court of Appeal case of Spaceright v Baillavoine 
[2011] EWCA Civ. 1565 is a classic example where the administrators dismissed the CEO upon 
their appointment to reduce costs and enable the company to trade in administration, with a 
view to creating value for creditors (and saving remaining employees’ jobs) by achieving a sale 
of the business as a going concern.  At the time of the dismissal, no offer had been received for 
the Company’s business.  It was sold about a month later, and the Court of Appeal upheld the 
EAT’s decision that the pre-transfer dismissal was connected with the transfer, was not for an 
ETO reason and was therefore automatically unfair (even though the identity of the ultimate 
purchaser was not known at the time of dismissal).  This decision creates difficulties for 
administrators of trading administrations who will often need to cull the workforce on 
appointment to make the administration viable.  In doing so, they run the risk that any future 
purchaser could inherit liabilities in connection with any such dismissals.  This hinders 
negotiations between the administrators and the prospective purchaser (making them more 
costly and necessitating more legal advice) and creates downward pressure on the price 
achievable. 

2. It is often very difficult, if not impossible, in large group or company situations to identify the 
undertaking that is to transfer.  For example, where the insolvent transferor owns a large retail 
store business: is there a separate undertaking at each store? Or does a regional cluster of stores 
form a separate undertaking perhaps? Or do all the stores form one large undertaking? The key 
issue is determining whether, if the employees at one shop (or several shops) are made 
redundant by administrators, could the purchaser of other shops inherit liabilities in that regard? 

3. The above issue is compounded when you try to determine which employees are assigned to the 
undertaking transferring and which are not? To consider the retail business example again, what 
should happen in relation to an employee who works at more than one store, one of which is to 
close, and another that is being bought by a purchaser? What about head office staff whose 
duties and responsibilities cover multiple stores? 

Whether as a result of these uncertainties, or the nature of insolvency where an administrator will often 
inherit imperfect records, or otherwise, it is not uncommon for prospective purchasers to receive 
inadequate information about employee liabilities to enable them properly to assess the level of 
transferring employee liability.  If the TUPE Regulations were amended so as to make them easier to 
apply to insolvency situations, then this situation might improve. 

As for the flexibilities introduced by the 2006 changes to insolvency situations, the experience of at least 
some of our members is that even if the automatic transfer of employees and liabilities under the TUPE 
Regulations is certain to apply (see the answer to question 13) it is often impracticable to take advantage 
of the greater flexibility available in relation to changes to terms and conditions of employment (Reg 9 of 
the TUPE Regulations).   

Under the TUPE Regulations such changes can only be made in limited circumstances and after 
consultation with the employee representatives of the assigned employees (assuming they have been 
accurately identified – see above).  If the assigned employees are represented by non-trade union 
representatives the agreement to the variations must be evidenced in writing, signed by each of the 
employee representatives and, prior to that, given to all of the relevant employees with guidance to make 
sure they understand it (Reg 9(5)).  Compliance with these requirements in the timeframes under which 
most insolvent business transfers are conducted is likely to be very difficult, if not impossible.  

Question 15: Should liability for pre-transfer obligations be transferred entirely to the transferee as 
is the case currently in the Regulations ie should the business taking on the contract take on all the 
liabilities of the business or part of the business they are taking over? Or should both parties be 
jointly liable, as permitted by the Directive. 
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In insolvency situations, any joint liability will in practice be contractually transferred to the purchaser 
from the insolvent company.  For example, what currently happens in practice in relation to the liability 
for failure to inform and consult, is that the sale contract provides for the purchaser to indemnify and hold 
harmless the seller and the administrators for any such liability. In addition, it is not uncommon to 
provide that any liability of the seller/administrators (notwithstanding the above) will not constitute an 
administration expense but will constitute an unsecured liability. 

We consider that the TUPE Regulations should continue to reflect commercial reality and transfer pre-
transfer obligations to the transferee.  

ILA Technical Committee 
January 2011 
 


