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Case: Instant Access Properties Limited (in liquidation) v Rosser and ors [2018] EWHC 
756 (Ch), Morgan J, 13 April 2018 

Synopsis: In dismissing claims against two individuals who were found to have acted as 
shadow directors, the court gives guidance on the difference between a de facto and a 
shadow director, and the application of fiduciary duties to a shadow director.  

Topics covered: Director’s duties; shadow director; de facto director 

The Facts 

 

The business of Instant Access Properties Limited (IAP) was to identify real estate 
investment opportunities and promote them to potential investors, in return for which IAP 
would receive commission from developers. Under a series of agreements, IAP agreed to 
share that commission with other entities (in which, through a series of offshore trusts, two 
of the defendants, R and M, had interests, and through which they also had an interest in 
IAP itself).  Following IAP’s liquidation, the liquidators issued proceedings against, 
amongst others, R and M, alleging that they were either de facto or shadow directors of 
IAP and had breached their fiduciary duties. 
 

 
The Decision 
 
On the facts, the claims failed in their entirety.  Neither R nor M were de facto directors.  
Whilst they were shadow directors, at least in relation to some parts of the activities of IAP, 
they had acted in good faith and whatever fiduciary duty might be imposed on them, they 
would not be liable to account for profits when a de jure director in the same position would 
have been relieved from such a liability. 
 
De facto and shadow directors 
 
Morgan J was required to consider whether R and M were de facto and/or shadow 
directors of IAP, or neither, at the material times.  It was not disputed that if either R or M 
was a de facto director then he would owe to IAP the same duties as a de jure director.  
However, R and M did not accept either that a shadow director also owed the same duties 
as a de jure director or that he would owe fiduciary duties. 
 
Morgan J made reference to the SC decision in Revenue and Customs Cmrs v Holland 
[2010] 1 WLR 2793 (technical bulletin 320), the leading authority on de facto directorship, 
and to the subsequent CA decision in Smithton Ltd v Naggar [2015] 1 WLR 189 (technical 
bulletin 569).  In Smithton, Arden LJ (referring to the decision of Lord Collins in Holland) 
held that there was no definitive test for a de facto director.  The question was whether he 
is part of the corporate governance system of the company and whether he assumed the 
status and function of a director so as to make himself responsible as if he were a director.  
 
Morgan J also referred to the earlier CA decision in Secretary of State for Trade v Deverell 
[2001] Ch 340, in which the Court considered the meaning of “shadow director” for the 
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purposes of the CDDA 1986 (being, in relation to a company, a person in accordance with 
whose directions or instructions the directors of the company are accustomed to act (but 
so that a person is not deemed a shadow director by reason only that the directors act on 
advice given by him in a professional capacity)).  In Deverell, Morritt LJ held that the 
definition of shadow director was to be construed in the normal way to give effect to the 
parliamentary intention ascertainable from the mischief to be dealt with and the words 
used.  The purpose was to identify those with real influence in the corporate affairs of the 
company but it was not necessary that such influence be exercised over the whole field of 
its corporate activities. 
 
A major shareholder can act in a way whereby he becomes a shadow director.  However, 
being a shareholder whose views are relevant and considered influential by the directors 
does not of itself make a shareholder a shadow director (Ultraframe (UK) Ltd v Fielding 
[2005] EWHC 1638 (Ch) considered).  
 
Morgan J held that he should focus on the particular decision challenged and ask whether, 
in connection with that decision, M or R had participated as a de facto director or given 
directions or instructions in relation to that decision and the de jure directors acted upon 
those directions or instructions (although it may be that the position could only be 
assessed by reference to their previous involvement in the affairs of the company).  
Ultimately, the question of whether a person was a de facto director and/or shadow 
director was a question of degree and fact.  Whilst in earlier cases there were said to be 
clear distinctions between a de facto and a shadow director, those distinctions have since 
been blurred and it was now possible to be simultaneously a de facto and a shadow 
director. 
 
On the facts, Morgan J concluded that R and M were shadow directors, at least in relation 
to some parts of the activities of IAP.  They were not de facto directors as the affairs of IAP 
were dealt with by the de jure directors on their direction or instruction. 
 
Fiduciary duties of a shadow director 
 
Morgan J went on to consider whether, as shadow directors, M or R owed fiduciary duties 
to IAP in the context of the commission sharing agreement.  He considered what the 
position would be, on the facts, if they had been de jure directors and concluded that it 
would be an unacceptable result for a shadow director to be liable to account for profits 
where a de jure director would not. 
 
If they had been de jure directors, they would have owed a duty, among other things, to 
avoid a conflict between the interests of IAP and their interests in other companies.  
However, they would also have had the benefit of Article 85 of IAP’s Articles of Association 
(which provided that a director may be a party to a transaction with the company and he 
shall not be accountable to the company for any benefit which he derives from any such 
transaction and it shall not be avoided on the grounds of any interest or benefit). 
  
If they had been de jure directors, they would also have been subject to the procedure for 
declaration of interest set out in s317 CA 1985 which imposes a duty on a director to 
declare to a meeting of the directors of the company the nature of his interest in any 
proposed contract with the company. Although there had been no formal declaration of 
interest, the directors of IAP had at all times been aware of the nature and extent of M and 
R’s material interest in the proposed arrangements. A formal declaration under s317 CA 
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1985 would not have made the “slightest difference”.  
 
Morgan J concluded that there would be obvious difficulties in establishing that a shadow 
director owed a fiduciary duty and committed a breach of it and was liable for any resulting 
loss to the company, even though he acted honestly and reasonably, where a de jure 
director on the same set of facts would not be liable because he would be relieved from 
liability by the court under s727 CA 1985 Act (s1157 CA 2006).  Morgan J was satisfied 
that M and R acted in good faith in their dealings with IAP in all material respects. 
Whatever fiduciary duty might be imposed on them, it would not make them liable to 
account for profits when a de jure director in the same position would have been relieved 
from such a liability. 
 

 
 
Comment  
 
Morgan J's decision is a helpful practical application of the principles set out in the earlier 
cases of Holland, Smithson and Deverell, although this remains an area where individual 
cases will require highly fact-specific enquiry.  His comments on the application of the 
general duties to a shadow director are useful (particularly pending any regulations to 
define those duties under s89(2) Small Business, Enterprise and Employment Act 2015). 
 

 
 
 

 

 

 

 

"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


