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Case: Michael J Lonsdale (Electrical) Limited v Bresco Electrical Services Limited (in 
liquidation) [2018] EWHC 2043 (TCC), Fraser J, 31 July 2018 

Synopsis: A company in liquidation could not refer a dispute under a construction contract 
to arbitration as the only route to determine the ultimate balance between the parties was 
the taking of an account under the mandatory set-off provisions of the IR 2016. 

Topics covered: Construction contract; adjudication; liquidation; mandatory set-off; 
administration; set-off 

 
The Facts 
 
The parties had entered into a construction contract, under which the claimant, M, had 
sub-contracted electrical works to the defendant, B. The contract included adjudication 
provisions (as required by the Housing Grants Construction and Regeneration Act 1996 
(as amended)). 
 
B left the site in December 2014, with each of B and M alleging the other had wrongfully 
terminated. Some time after B’s entry into liquidation, B issued a notice of intention to refer 
a dispute to adjudication which, in essence, sought a decision from the adjudicator that 
sums were due to B from M by way of payment for work done and/or damages from loss of 
profits.  Adjudication by its nature provides a temporary/interim resolution.  By the present 
application, M sought a permanent injunction to prevent B from referring to adjudication, 
the judge framing the issue as being “whether a company in liquidation can refer a dispute 
to adjudication when that dispute includes (whether in whole or in part) determination of a 
claim for further sums said to be due to the referring party [ie B] from the responding party 
[ie M]?”, and the effect of the mandatory insolvency set-off provisions. 
 
 
The Decision 
 
The answer to the question formulated by the judge was “no”, and the adjudicator did not 
have jurisdiction to determine the dispute. 
 
R14.25 IR 2016 (which it was agreed should be considered, even though strictly the IR 
1986 applied to the liquidation) require that an account be taken of all mutual dealings to 
arrive at a single balance; adjudication by its nature only looked at one aspect of the 
whole.  The sums to be taken into account would include the sums subject to the dispute 
which had been referred to the adjudicator. 
 
The judge adopted the reasoning of Coulson J in Enterprise Managed Services Limited v 
Tony McFadden Utilities Limited [2009] EWHC 3222 (TCC), at [79], that the claim referred 
to the adjudicator in that case had “ceased to exist” (the formulation used by Lord 
Hoffmann in Stein v Blake), with Coulson J also observing that [70] “there is a fundamental 
clash between the certainty and finality envisaged by [the mandatory set-off] process 
and…the temporary, quick fix solution offered by construction adjudication. How can a 

Michael J Lonsdale (Electrical) Limited v Bresco 
Electrical Services Limited - mandatory set-off 

precludes adjudication 
 

Technical Bulletin No: 833 

 



 2 

decision that, if challenged, is of a temporary nature only…have any role or relevance to 
the taking of a final account under [the IR]?” 
 
The judge also held that, in his view, the decision in Philpott v Lycee Francais Charles de 
Gaulle School [2015] EWHC 1065 (Ch) (Technical Bulletin 621) was wrong.  In that case, 
HHJ Purle QC held that an arbitration clause in a construction contract prevented the 
liquidators from making an application for directions to determine the final account 
between the parties for the purposes of r4.90 IR 1986, the predecessor of r14.25 IR 2016 
(even though it was “inconceivable” that a court would enforce a decision arrived at in the 
arbitration if this would defeat the requirement of pari passu distribution). In the judge’s 
view in the present case, the decision ignored the conclusion in Enterprise that the only 
claim between the parties was for the net balance under the mandatory set-off provisions, 
which is not a claim which can be referred for adjudication; a process which does not give 
rise to a final obligation, and the outcome of which can subsequently be reviewed. 
 
 
 
Comment  
 
In in his judgment, the judge rejected some “practical points” raised by the liquidators. This 
was that liquidators do regularly refer construction disputes to adjudication, as a practical 
step to resolve disputes and also as part of the exercise of determining the final account 
for insolvency set-off purposes. In the judge’s view “the practical behaviour of liquidators 
cannot affect the correct legal characterisation of …mutual dealings [under the IR]” – 
although he agreed that a mutually agreed reference to adjudication of, for example, a 
repudiation issue “might be useful” – adjudication could not however be imposed on a 
party against its will once liquidation has commenced.  It may, of course, still be possible 
and useful to use adjudication for non-financial claims where clarity is sought part way 
through a contract. 
 
The case concerned liquidation where insolvency set off applies from the outset of the 
liquidation.  In administration, r14.25 IR 2016 does not apply until such time as the 
administrator serves a notice of intended distribution to unsecured creditors.  On a 
practical level, an administrator is likely to apply insolvency set off during the 
administration as a whole but the fact that the mandatory requirement to take a single 
account of the amounts due between the parties does not arise until later in the 
administration may mean that adjudication remains available in the short term on financial 
matters during an administration. 
 
A further concern arises in circumstances where contracts are drafted so that arbitration is 
only available to the parties following adjudication.  In liquidation if adjudication is 
precluded and issues are significant then resolution of the position according to contract 
may be challenging and may therefore necessitate directions being required. 
 
The ILA Technical Committee understands that the case has been heard on appeal and 
that judgment is likely in the New Year. 
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