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Case: Gwinnutt (as the First Defendant’s Trustee in Bankruptcy) v George and anr [2018] 
EWHC 2169 (Ch), HHJ Davis-White QC, 14 August 2018 

SynopsisThe fees of a barrister which were unpaid as at the date of commencement 
of his bankruptcy and which arose under a non-contractual honorarium 
engagement did not vest in his trustee in bankruptcy under s306 IA 1986. 

Topics covered: Bankruptcy; Vesting; Non-contractual barrister’s fees 

 
The Facts 

 

Mr George, a barrister, was made bankrupt on 21 March 2012. Mr Gwinnutt was appointed 
as TiB on 24 April 2012. In answer to the Preliminary Information Questionnaire, Mr 
George confirmed that he had outstanding fees of just over £76,000. Of this sum, a very 
limited number of fees arose from direct access work and the overwhelming majority of the 
fees (if not all) were expressly carried out on a non-contractual basis. The precise figures 
had yet to be determined. With updated figures, the TiB claimed that he had not received 
just over £29,000 of the sum of just over £49,500 of outstanding fees which had been paid 
to Mr George. He also asserted that there was a further sum to be established on enquiry 
representing further fees received by Mr George. The defence raised the question whether 
fees under an arrangement which was not a contract vested in a TiB or not. It was agreed 
that the judge should deal with the question whether the “expectation” of payment under 
the arrangement is one that vests in a TiB. The preliminary issue as ultimately formulated 
was “whether any expectation of the First Defendant [Mr George] to receive fees in respect 
of work carried out by him on a non-contractual basis vests in his trustee in bankruptcy”. 
 

 
The Decision 
 
The answer was no. It was difficult to see how an obligation which was non-contractual 
could be property. In this regard the judge considered, amongst others, the decision in Re 
Rae [1995] BCC 102, which concerned fishing licences granted to the owner of a specific 
vessel. The Secretary of State permitted a licence holder to apply for a new licence e.g. on 
purchase of a replacement vessel or waive his entitlement in favour of a third party. The 
purpose was to avoid the increase in the number of licences. The result was that the 
waiver of entitlement was something of value on the market. However, Warner J decided it 
was not “property” in the ordinary sense. Rather, it fell within the wider definition of 
“property” in s436 IA 1986, but only because it was an interest “arising out of or incidental 
to property” – the property being the fishing vessel. Simply because the licence was 
realisable did not mean that it was property. In the present case, Mr George’s moral right 
to be paid did not, unlike Re Rae, arise out of or amount to something incidental to 
property.  Rather, the position was similar to that considered in Re Campbell (a Bankrupt) 
[1997] Ch14, concerning a claim for compensation to the Criminal Injuries Compensation 
Scheme, which was a “hope” and not a chose in action. 
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Comment  
 
It may be useful to start with what this decision is not about. 
 
First, it is not concerned with a barrister’s fees which are contractual. Until 1991, there was 
thought to be a rule of public policy that a barrister could not enter into contractual 
relations with regard to the services that he or she performed. This rule was abolished by 
s61(1) of the Courts and Legal Services Act 1991, and the overwhelming majority of 
barristers will now accept instructions on either the Bar Council’s Standard Conditions of 
Contract for the Supply of Legal Services by Barristers to Authorised Persons 2012 or on 
bespoke contractual terms. The court was not required to determine the question of 
whether fees contractually due to a barrister at the date of bankruptcy would amount to 
property vesting in the TiB under s306 IA 1986 or, alternatively, income falling outside the 
bankruptcy but capable of being claimed by way of an income payments order under s310 
IA 1986. 
 
Secondly, as regards fees arising under a non-contractual arrangement, the court was 
only concerned with the question of whether or not such fees as were outstanding at the 
date of bankruptcy vested under s306 IA 1986. The court did not need to go on to consider 
whether such fees could nevertheless be claimed by the TiB on receipt under either s307 
IA 1986 (after acquired property) or s310 IA 1986 (income payments). It was common 
ground that one of those provisions (which are mutually exclusive – see s307 (5)) did 
apply but, as the judge pointed out, there would still be a number of practical difficulties 
(although there is some useful guidance in the Technical Manual for Official Receivers and 
in particular chapter 31). 
 
The case does however provide useful guidance as to the extent of property within the 
extended meaning provided by s436 IA 1986. 
 
It is understood that the TiB has been granted permission to appeal to the Court of Appeal. 

 
 
 

 

 

 

 

 

"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


