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Case: Gertner v CFL Finance Limited and anr  [2018] EWCA Civ 1781; CA (Patten. Floyd 
and Coulson LJJ), 30 July 2018 

Synopsis: The good faith principle applicable between creditors to whom an IVA proposal 
has been made should be applied strictly. A collateral advantage from a settlement 
agreement which was not available to other creditors and which placed a creditor in a 
position of conflict with other creditors would mean that the creditor was disqualified from 
voting.  

Topics covered: IVA: Challenges (material irregularity/unfair prejudice); Good faith 
principle 

 
The Facts 

 

CFL Finance Limited (CFL) lent £3.5 million to a Gibraltar company, Lanza Holdings 
Limited, and Moises Gertner (Mr Gertner) provided a personal guarantee. On default by 
Lanza Holdings Limited, CFL sought to enforce the personal guarantee. Following non-
compliance with a statutory demand, CFL presented a bankruptcy petition, which was due 
to be heard on 23 November 2015. On 20 November 2015, Mr Gertner provided an IVA 
proposal to CFL. The unsecured claims shown in the proposal totalled £582 million, of 
which £547 million was owed to Kaupthing. The proposal did not disclose any assets and 
projected a dividend of 0.07 p in the £ based upon a lump sum payment by a third party 
amounting to £487,500. CFL tried to obtain further information about the proposal to allay 
the concerns it had, but the nominee, Mr Rubin, was unable to provide further details 
because his own investigations were limited to information provided by Mr Gertner and 
what was contained in the press. 
 
In the meantime, the largest creditor, Kaupthing, had been persuaded to enter into a 
settlement arrangement which curtailed Kaupthing's right to enforce a guarantee liability 
against Mr Gertner,  which would have likely resulted in Mr Gertner's bankruptcy. In this 
context, and prior to the substantive hearing, an order was made against Mr Gertner to 
disclose the Kaupthing settlement agreement (KSA). This revealed that a third party had 
paid Kaupthing US$6 million in settlement of claims it had against Crosslet Vale Limited, a 
company to which Kaupthing had made loans also guaranteed by Mr Gertner. Under the 
terms of the settlement agreement, Kaupthing agreed to compromise its claims, thereby 
removing the ability of Kaupthing to enforce the guarantee against Mr Gertner. The 
question of construction arose as to whether the KSA amounted to a release of rights 
under the facility agreement and the guarantee. If it did not amount to a release, the KSA 
acted as an incentive or inducement to vote in favour of the IVA proposal though it was 
recognised that there was no obligation on Kaupthing to do so. 
 
The IVA was approved by creditors representing 97.85% in value with only CFL and one 
other creditor against. Mr Rubin acted as Chairman and also became the Supervisor. CFL 
applied to challenge the IVA under s262 IA 1986. 
 
The judge held that Kaupthing was no longer a creditor at the time the IVA was put to 
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creditors as the debt could no longer be enforced and, if this was incorrect, that the debt 
was contingent and therefore unliquidated or unascertained. He held as well that the KSA 
breached the principle of good faith because it enabled Kaupthing to receive collateral 
benefits not available to other creditors and had not been disclosed. 
 

 
The Decision 
 
The judge was wrong to find that an unenforceable debt could not still remain in being. 
There was no reason in law for this conclusion: the debt continued to exist, the creditor 
had simply reached agreement not to take enforcement steps. Absent agreement it did 
not, therefore, impinge on the creditor’s right to participate in a decision as to whether the 
insolvency should be managed through an IVA, nor on the ability to submit a proof and 
receive a dividend. 
 
Even if the debt was in one sense contingent in that enforceability depended on the 
performance of a specific trigger in the KSA (clause 3), it was not unliquidated or for that 
matter unascertained. The debt remained in existence throughout and its amount was not 
in dispute. The debt itself did not depend on the contingency. 
 
There was, however, a breach of the good faith principle. Kaupthing had a material conflict 
of interest by virtue of the additional benefit it received under the KSA, which benefit was 
not available to other creditors and had not been disclosed. The good faith principle should 
be strictly applied and Kaupthing’s vote should have been excluded. There was therefore a 
material irregularity under s262 IA 1986. Based on this finding, there was no need to 
consider the further argument based on unfair prejudice. 
 

 
 
Comment  
 
On the question of breach of the good faith principle, it was clear that the collateral 
advantage available to Kaupthing placed it in a position of conflict with the other creditors 
which should have disqualified Kaupthing from voting. The good faith principle was not 
confined to vote buying, nor was the test as to whether the IVA should be revoked 
because of material irregularity dependent on whether disclosure of the arrangement could 
have made a difference to the outcome. 
 
Mr Gertner had sought to rely on the football creditor cases, where football creditors are 
given an enhanced position in insolvency. The difference from the football creditor cases, 
however, is that the preferential provision for such creditors was carried out in conformity 
with rules which predated the insolvency of the clubs in question. It was not a case, as 
here, where there was an ad hoc arrangement designed to give the largest and most 
influential creditor an additional financial advantage. 
 
It is clear from the CA judgment in Cadbury Schweppes Plc v Somji [2001] 1 WLR 615 that 
the principle of good faith is to be included in the concept of material irregularity for IVAs 
and CVAs.  The principle of good faith is also equally applicable in the context of schemes 
of arrangement and creditors' voting. For example, in Re House of Fraser (Unreported) (25 
July 2018) the court considered whether the creditors had been fairly represented at the 
scheme meetings and needed to satisfy itself that there was no reason to think that 
anyone had acted other than bona fide in the voting process. It is not unusual in scheme 
cases for lock up agreements to be entered into and consent fees offered. In such cases, 
the court will then have to consider the impact of those agreements and fees, which, if they 
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are significant and have not been made available to all creditors, may constitute unequal 
treatment and affect class composition with the effect of influencing the voting process. 
 
We understand that there may be a further appeal to the Supreme Court. 

 
 
 

 

 

 

 

 

"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


