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Case: Orexim Trading Limited v Mahavir Port and Terminal Private Limited & anr [2018] 
EWCA Civ 1660; CA (Gross, Lewison and Leggatt LJJ), 13 July 2018 

Synopsis: The court has the power under para 3.1(20)(a) of Practice Direction 6B to 
permit service of a claim under s423 IA 1986 outside England and Wales. However, on the 
facts of the instant case, there was insufficient connection with England and Wales for the 
court to give such permission. 

Topics covered: Clawback claims: s.423 Transactions defrauding creditors; service 
outside the jurisdiction 

 
 
The Facts 

 

The claim arose out of a dispute between a Maltese company (Orexim) and an Indian 
company (MPT). On 15 May 2014, the companies entered into a written settlement 
agreement which was expressly subject to English law and the jurisdiction of the High 
Court. Subsequently, MPT transferred a vessel to a Singaporean company (Singmalloyd), 
which transferred it on to another Indian company (Zen). Orexim issued a claim in the High 
Court against MPT, Singmalloyd and Zen seeking to challenge the transaction under s423 
IA 1986. 
 
Orexim was initially given permission to serve the claim form on the defendants out of the 
jurisdiction. MPT and Zen applied to discharge the grant of permission in respect of that 
claim on the grounds that there was no relevant available gateway. 
 
Orexim argued that the claim fell within para 3.1(20) of PD6B. HHJ Waksman QC (see 
techncial bulletin 787) rejected that argument on the basis of the decision of the CA in Re 
Harrods (Buenos Aires) Ltd [1992] Ch 72. In reaching that conclusion, he held that Flaux J 
was wrong to have arrived at the contrary conclusion in Erste Group Bank AG (London) v 
JSC (VMZ Red October) [2013] EWHC 2926 (Comm), [2014] BPIR 81 (technical bulletin 
519) (and see techncial bulletin 620 for CA decision in that case on the question of 
submission to foreign insolvency proceedings). However, he went on to hold that if he had 
had power, he would have exercised it in favour of the grant of permission. 
 

 
The Decision 
 
Jurisdictional Gateway 
 
Lewison LJ (with whom Gross and Leggatt LJJ agreed) held that HHJ Waksman QC had 
been wrong to conclude that a s423 claim does not fall within the jurisdictional gateway in 
para 3.1(20) of PD6B. 
 
The effect of s423 is to confer on the court power to make orders against persons or 
property outside England and Wales, subject to the court being satisfied that there is a 
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close enough connection with England and Wales (Re Paramount Airways Ltd [1993] Ch 
2230; HMRC v Begum [2010] EWHC 1799 (Ch), [2011] BPIR 59). Given the extent of the 
court’s powers under s423, one would a priori expect procedural rules to exist to enable 
the court to exercise those powers. 
 
The “gateway” upon which Orexim relied was that specified in para 3.1(20) of PD6B. In 
construing the words of that provision, it was worth bearing in mind a change in judicial 
attitude towards the service of proceedings outside England and Wales following the 
globalisation (and digitisation) of the world economy (Abela v Bardarini [2013] UKSC 44, 
[2013] 1 WLR 2043 and Brownlie v Four Seasons Holdings Inc [2017] UKSC 80, [2018] 1 
WLR 192 considered). The natural construction of para 3.1(20) of PD6B is that if, as a 
matter of construction, the enactment in question allows proceedings to be brought against 
persons not within England and Wales, then the court has power to allow those 
proceedings to be served abroad. Whether it should exercise that power is a different 
question. 
 
Reasonable prospect of success 
 
On the facts, HHJ Waksman QC was entitled to conclude that the s423 claim had a 
reasonable prospect of success. However, that was not the end of the inquiry because in 
the case of a s423 claim there must also be a sufficient connection between the defendant 
and England and Wales. In the present case, there was not a sufficient connection: none 
of the defendants were incorporated in England and Wales; none carried on business 
there; there was no evidence that any of them had any assets there; nor was there 
evidence that Orexim had any assets there or that any loss would be suffered in England 
and Wales; the impugned transactions all took place outside the jurisdiction between 
foreign corporations; at the time when they took place, there was no connection with 
England and Wales at all. Therefore, the judge was wrong to conclude that there was a 
real prospect of the court exercising its discretion to make an order against the 
defendants. 
 
Forum Conveniens 
 
The court also held that Orexim had failed to discharge the burden of proving that England 
and Wales was clearly the proper place for the claim to be heard. 
 

 
 
Comment  
 
The CA’s emphatic confirmation that the court has the power to grant permission to serve 
a s423 claim on a defendant outside England and Wales is to be welcomed. However, it 
will still be necessary for the claimant to satisfy the court that it is appropriate to exercise 
its discretion to grant such permission, by demonstrating both that the claim has a real 
prospect of success and that England and Wales is clearly or distinctly the forum 
conveniens for the trial of that claim. In respect of each of these matters, it will be 
necessary for the court to be satisfied that there is a sufficient connection between 
England and Wales because: (i) the court will not exercise its discretion to make an order 
against a defendant to a s423 claim unless there is a sufficient connection with England 
and Wales and therefore, in the absence of such connection, the claim will not have a real 
prospect of success; and (ii) in any event, the court will not exercise its jurisdiction to try a 
s423 claim if there is a more appropriate forum for the resolution of that claim. 
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That said, the facts of the present case are somewhat unusual, in that none of the parties 
had any connection with England and Wales. It is suggested that where the claimant is an 
English officeholder, the court is more likely to accept jurisdiction to hear the claim. 
 
 

 
 
 

 

 

 

 

 

"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


