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Case: Doherty v Fannigan Holdings Limited [2018] EWCA Civ 1615, CA (Patten and 
Coulson LJJ and Sir Colin Rimer), 12 July 2018 

Synopsis: Where there were dependent obligations in a contract for the sale of shares, 
performance of the seller/creditor’s obligations as to the transfer of shares would be 
required before being able to serve a statutory demand for the price payable for the same. 
If however the obligations were independent, the creditor could serve a statutory demand 
for the price payable. The nature of the obligations depended upon the construction of the 
contract.  

Topics covered: Bankruptcy; Statutory demand; Construction of a contract; 
Dependent obligations; Liquidated demand 

 
 
The Facts 

 

A statutory demand dated 26 August 2015 in the sum of £2 million was served by F on D. 
The demand arose from a joint venture entered into by F and D. The special purpose 
vehicle, OEHL, was acquired in this regard. Over time, disputes arose between F and D 
and eventually it was agreed that D would become the sole owner of OEHL under an 
agreement which involved the transfer of F’s shares in OEHL to D in 8 tranches over 6 
years for a total consideration of some £14 million, which was to be paid pro rata in 
respect of each tranche. The statutory demand was based on the failure to pay the tranche 
E payment which should have been paid on 1 July 2015, when D would have received 
12.85% of the issued share capital in return. In the light of non-payment, F did not transfer 
the shares but proceeded to serve the statutory demand. D applied to set it aside. 
 

 
The Decision 
 
At first instance, Registrar Jones granted the application but this was overturned on the 
first appeal. Permission for a second appeal was then granted and the CA restored the 
decision of Registrar Jones. 
 
The CA identified the only question as being whether D’s obligation to pay £2 million and 
F’s obligation to transfer the relevant shares were dependent or independent obligations. If 
dependent, F was not entitled to payment of the price except against its transfer of shares. 
If independent, there would have been an enforceable claim for £2 million in debt. 
 
In the view of the CA, it was clear that the respective obligations of payment and the 
transfer of shares were dependent. The intention was that D’s payment obligation was 
dependent upon him receiving the transfer documents in return. It was analogous to 
provisions in contracts for the sale of land where there was a contemporaneous exchange 
of money and documents. 
 
Neither party was entitled to enforce the performance of the counterparty except against 
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his own performance. It followed that, whilst D was in breach of contract, he did not 
thereupon become a debtor for the price. F could sue for specific performance or damages 
but could not sue for the price or serve a statutory demand for the same. It made no 
difference that the present case involved shares rather than land. 
 
 

 
 
Comment  
 
The short but interesting point is whether, in the case of dependent obligations, it is 
possible to serve a statutory demand for the price, but without performance of the 
obligation on which such payment depended. F had not effected the transfer of shares, so 
was not entitled to serve a statutory demand without performance of F’s own obligation on 
which payment depended. Although there can sometimes be problems with the use of 
analogies, the CA considered that, here, the reference to contracts for the sale of land was 
useful and could not be regarded as being far removed from the present scenario. It 
supported the construction that these were dependent obligations. 
 
In the case of a normal contract for the sale of land, the remedy in respect of non-
completion is going to be a claim for specific performance/damages, which is not a 
liquidated demand. In the light of this decision, a statutory demand is not an alternative. If 
the obligations are dependent, performance of the creditor’s obligation would be required 
before being able to sue for the price or serve a statutory demand. 
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