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Case: Re China Agrotech Holdings Limited, 19 September 2017, Grand Court of the 
Cayman Islands, Segal J; Re Changgang Dunxin Enterprise Company Limited, 8 February 
2018, Grand Court of the Cayman Islands, Mangatal J 
 
Re China Solar Energy Holdings Limited [2018] HKCFI 555, 20 March 2018, High Court of 
Hong Kong, Harris J 
 
Re Seadrill Limited [2018] SC (Bda) 30 Com, 5 April 2018, Supreme Court of Bermuda, 
Kawaley CJ 

Synopsis: In Re China Agrotech and Re Changgang Dunxin, the Grand Court of the 
Cayman Islands has confirmed that, in certain circumstances, the common law power to 
grant recognition and assistance to a foreign officeholder is available where the foreign 
officeholder has been appointed in a place other than the country of incorporation of the 
company. 
 
In Re China Solar Energy the High Court of Hong Kong has held that provisional 
liquidators (PLs) may pursue a corporate restructuring provided they are appointed on 
conventional grounds such as the need to preserve the debtor’s assets. 
 
In Re Seadrill, the Supreme Court of Bermuda held that, where a shareholder of a 
Bermudan-incorporated company has submitted to the jurisdiction of the US Bankruptcy 
Court, the shareholder will not be able to argue, before the Bermudan court, that a US 
court order confirming a Chapter 11 plan was an in rem order which had no effect under 
Bermudian law on shares in a Bermudan company (the US Bankruptcy Court having no 
jurisdiction over such shares as they were situated in Bermuda). 

Topics covered: Recognition and assistance of foreign insolvency proceedings 
pursuant to the common law; powers of provisional liquidators; submission to 
jursidiction. 

 
Re China Agrotech Holdings Limited: The Facts 

 

Liquidators appointed by the High Court of Hong Kong over a Cayman Islands-
incorporated company (which had conducted the majority of its business in Hong Kong) 
applied to the Cayman Islands court for recognition and assistance at common law. The 
Hong Kong liquidators requested permission from the Cayman Islands court to present a 
petition for a Cayman Islands scheme of arrangement (which was to be approved and 
sanctioned in parallel with a Hong Kong scheme). 
 
The key question for the Cayman Islands court was whether it had the power, under the 
common law, to recognise and provide assistance to foreign officeholders who had been 
appointed in a jurisdiction other than in the jurisdiction of the company's incorporation. 
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Re China Agrotech Holdings Limited: The Decision 
 
Since the liquidators were not appointed in the company's place of incorporation (i.e. the 
Cayman Islands), they were not, as a matter of Cayman Islands private international law, 
treated as being empowered to act on behalf of the company. Neither was any statutory 
power to assist foreign office holders available to them – the statutory powers in Part XVII 
of the Companies Law applying only where the officeholder has been appointed in the 
place of incorporation of the company. Instead, absent recognition of the Hong Kong 
liquidators at common law, the organs entitled to act on behalf of the company remained 
its directors and shareholders.  
 
Granting the relief sought, Segal J, confirming that the implementation of the statutory 
powers had not removed the Cayman Islands court's ability to provide recognition and 
assistance to foreign officeholders pursuant to the common law, held that the common law 
power to recognise and assist a foreign liquidator did arise and could apply even where 
the foreign liquidator had been appointed in a place other than the country of incorporation 
of the company. The inapplicability of the rules of private international law that treat a 
foreign liquidator appointed in the country of incorporation as having proper authority to act 
for and to bind the company did not preclude the court from exercising its common law 
power to assist (subject to the limitations placed on that power by the Privy Council in 
Singularis Holdings Ltd v Pwc [2014] UKPC 36  (technical bulletin 585) and the Supreme 
Court in Rubin v Eurofinance S.A. [2013] 1 AC 236) (technical bulletin 443).  
 
Segal J summarised the nature and scope of the common law jurisdiction to assist a 
foreign officeholder as follows: 
 

1. The court is to be treated as having a power to recognise and grant assistance to 
foreign proceedings and liquidators. If the circumstances justify its use, the power 
can be exercised by making suitable orders for the purpose of enabling the foreign 
court and its office holders to surmount the problems posed for a worldwide winding 
up of the company's affairs by the territorial limits of its powers. 

 
2. The court's power is a non-statutory jurisdiction which is based on and justified by 

the public interests as identified by Lord Sumption in Singularis. In deciding whether 
and how to exercise the power the court has regard to and applies the approach 
which has been labelled the principle of ‘modified universalism’. 

 
3. 'Modified universalism' is not a rigid rule of law that independently generates rights 

and remedies; rather it is a convenient shorthand for the approach that the court 
takes when exercising the power which recognises both the purpose for which the 
power is to be exercised (to allow a foreign liquidator appointed by a competent 
court to conduct the liquidation across borders despite the territorial limitations to 
which his powers are otherwise subject) and also the applicable limitations which 
apply to the power or condition or qualify its exercise. 

 
4. Suitable orders include any order which the court can make in the circumstances 

based on and by applying the applicable domestic substantive or procedural law 
(including orders in the exercise of its case management powers with respect to 
proceedings before it). 
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5. The court must in each case start by considering the nature and form of relief 
sought by the foreign liquidator. The legal analysis varies depending on the nature 
of the relief sought. 

 
6. Where the foreign liquidator is appointed in the country of incorporation of the 

company concerned, the domestic private international law of the requested court 
will apply so that the liquidator is treated as being entitled to act for and on behalf of 
the company. However, when the foreign liquidator is not appointed in the country 
of incorporation of the company, he cannot rely on this rule of private international 
law and instead must invoke the common law power in order to be permitted to act 
on behalf of the company. 

 
7. The limitations on the common law power - both as to scope and the circumstances 

in which it can be exercised - are those described by Lord Sumption at paragraph 
25 of his judgment in Singularis. They include that the court cannot grant relief to 
foreign liquidators to enable them to do something which they could not do even 
under the law under which they were appointed. They do not, however, preclude 
the grant of recognition and assistance to a foreign liquidator appointed in a place 
other than the country of incorporation of the company. 
 

As to whether the relief sought should be granted in the present case, the question was 
essentially one of governance. In circumstances where, amongst other things: (i) the 
directors had shown no sign of wishing to take any action to either support or oppose the 
promotion of the scheme; (ii) there was no likelihood that an application would be made for 
a winding up order in the Cayman Islands; (iii) it was clear on the evidence that the 
company had a substantial connection with Hong Kong (including most likely having its 
centre of main interests in Hong Kong); (iv) there was no need for or reason why creditors 
or members would benefit from a Cayman winding up; (v) this was not a case in which 
there were any local reputational, regulatory or policy reasons requiring local proceedings; 
and (vi) the Hong Kong liquidators had power, as a matter of Hong Kong law, to act for 
and on behalf of the company to promote schemes of arrangement, it was appropriate to 
grant the recognition and assistance sought by the liquidators. 
 
On an obiter and preliminary basis Segal J considered that, where a corporate had 
submitted to the jurisdiction of the foreign court, this would constitute a separate and 
distinct basis for the recognition of the foreign liquidator's power to act for the company. 
The company could not deny the corporate authority of a liquidator appointed in a 
jurisdiction other than in the place of its incorporation where the company had, for 
example, itself applied for the commencement of the liquidation proceedings or, through its 
proper officers, had participated in the foreign liquidation. Whether the fact that the 
company was registered as an overseas company in the Hong Kong companies registry 
amounted to submission to the foreign jurisdiction was left open, with arguments identified 
either way. 
 
 

 
Re Changgang Dunxin Enterprise Company Limited: The Facts 
 
This also concerned an application to the Cayman Islands court by Hong Kong 
officeholders, in this case Hong Kong PLs, for common law recognition in respect of their 
appointment to a Cayman Islands-incorporated company. The Hong Kong PLs had been 
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appointed to preserve the company's assets but the court order did not grant the PLs any 
power to restructure the company. 
 
The application was for the limited purpose of granting the foreign office holders power to 
act in the name and on behalf of the company so as to be able to file a winding up petition 
in the Cayman Islands. The foreign officeholders would then seek their own appointment, 
together with a further insolvency practitioner based in the Cayman Islands, as PLs in the 
Cayman Islands for the purpose of implementing a restructuring. 
 
The need for the application arose as a result of what the PLs considered was a lacuna in 
Hong Kong law, which prevented the appointment of PLs for the purposes of implementing 
a restructuring (an issue which has since  been clarified by the decision of the Hong Kong 
court in Re China Solar Energy, considered below).  There is no such lacuna in the 
Cayman Islands law as statutory provisions exist allowing provisional liquidators to be 
appointed in the Cayman Islands solely for the purpose of pursuing a restructuring (the 
Cayman Islands having legislated to avoid any doubt being created as a result of the 
decision of the Hong Kong court in Re Legend International Resorts [2006] 2 HKLRD 192). 
 

 
Re Changgang Dunxin Enterprise Company Limited: The Decision 
 
Applying Segal J’s decision in Re China Agrotech, Mangatal J held that it was appropriate 
to grant the Hong Kong PLs recognition to act in the name and on behalf of the company 
for the purpose of presenting a winding up petition in the Cayman Islands in order to 
unlock the Cayman Islands restructuring provisional liquidation regime. 
 
There was no competition between the place of incorporation (the Cayman Islands) and 
the foreign jurisdiction (Hong Kong) because the foreign representatives wanted to bring 
the focus of the provisional liquidation back to the place of incorporation. As well as having 
that aim, the foreign representatives were proceeding with the support of the Hong Kong 
court. Further, the centre of main interests of the company appeared to be in Hong Kong, 
and it was in the interests of comity for the Cayman Islands court to recognise the Hong 
Kong PLs, who had been appointed by a court in a jurisdiction with which the company 
had substantial ties. 
 

 
Re China Solar Energy Holdings Limited: The Facts 
 
In August 2015, PLs were appointed by the Hong Kong court to a Bermudan incorporated 
company that was listed on the Hong Kong Stock Exchange. The PLs were appointed on 
the basis that they were needed to: (a) safeguard the company's assets (including the 
company's listing status) which were in jeopardy, and (b) investigate certain suspicious 
transactions entered into by the company. The PLs' terms of appointment included a 
power to pursue the company’s restructuring. 
 
In February 2017, a shareholder of the company, who had supported the company's 
application for provisional liquidation, applied to the court to remove the PLs. The 
shareholder argued that, because the PLs had finished their asset preservation tasks, the 
PLs primary remaining role would be to pursue the company's restructuring. That, 
according to the shareholder, would not be permissible as a consequence of an earlier 
decision of the Hong Kong Court of Appeal in Re Legend International Resorts. In Re 
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Legend, it had been held that a provisional liquidation must be for the purpose of a 
winding-up, and not for the purpose of avoiding a winding-up (a restructuring would avoid 
a winding-up). Following Re Legend there had been doubts in Hong Kong as to whether 
provisional liquidators appointed in Hong Kong could undertake a restructuring at all. 
 

 
Re China Solar Energy Holdings Limited: The Decision 
 
Dismissing the shareholder’s application, Harris J explained the effect of Re Legend as 
follows: 
 

1. When the Hong Kong Court of Appeal in Re Legend stated that a provisional 
liquidation “must be for the purposes of the winding up” it could not have meant to 
say that the intended result of any provisional liquidation must be winding up. This 
would contradict the Hong Kong Court of Appeal’s own endorsement of the practice 
to appoint PLs to preserve assets with restructuring powers. 

 
2. The law has never been that provisional liquidation is meant to lead to a winding-up, 

but rather that it ensures that a winding-up is not frustrated. 
 

3. When the Hong Kong Court of Appeal said in Re Legend that a provisional 
liquidation cannot be “solely for the purpose of enabling a corporate rescue to take 
place” and“[r]estructuring a company is an alternative to winding-up”, it was merely 
emphasising that, where the matters associated with a winding-up are absent, in 
particular where the company’s assets are not in jeopardy, it would not be 
appropriate to order a provisional liquidation, despite the company’s general need 
for a restructuring. 

 
4. Where PLs were properly appointed on asset preservation grounds and granted 

restructuring powers, once they have completed their asset preservation efforts, it 
was not the case that they must abandon their restructuring efforts so that the 
company becomes more likely to fail and be wound up. Such an approach would be 
contrary to the best interests of creditors and one of the purposes of the 
appointment of PLs. Re Legend could not sensibly be read as supporting a 
consequence which is inimical to creditors’ interests and inconsistent with the 
inclusion of the power to restructure in the first place. 
 

Accordingly, provided they are appointed on conventional grounds such as the need to 
preserve the debtor’s assets and are granted restructuring powers by the court, PLs may 
pursue a corporate restructuring. 
 
 

 

Re Seadrill Limited: The Facts 

 
On 12 September 2017, Seadrill Limited, North Atlantic Drilling Ltd, and Sevan Drilling 
Limited ("Sevan") (Bermudan incorporated companies), together with other affiliates, 
commenced US Chapter 11 proceedings to pursue the group’s restructuring. On 13 
September 2017, Bermudan PLs were appointed in respect of the Bermudan incorporated 
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companies (it being understood that the restructuring of the Bermudan incorporated 
companies would primarily be effected through the Chapter 11 proceedings).  
 
In anticipation of the US Bankruptcy Court’s order confirming the Chapter 11 
reorganisation plan (“the Confirmation Order”), the PLs applied for an order from the 
Bermuda court recognising and giving effect to the Chapter 11 plan and permanently 
staying all creditors' and shareholders’ claims against the companies. 
 
Minority shareholders of Sevan opposed the PLs’ application for a permanent stay in order 
to preserve their right to bring derivative proceedings in relation to Sevan in Bermuda. 
 
 
 

 
Re Seadrill Limited: The Decision 
 
Kawaley CJ ruled against the minority shareholders, and granted an order conditionally: 
(a) recognising the Confirmation Order which the US Bankruptcy Court was expected to 
make later in the month; and (b) in order to give effect to the Chapter 11 plan, permanently 
restraining creditors and shareholders from pursuing claims against the Bermudan 
incorporated companies in breach of their obligations under the proposed Chapter 11 plan. 
 
As regards the court’s competence to conditionally recognise and give effect to the 
Confirmation Order, the court relied on Re Energy XXI [2016] SC (Bda) 79 Com (18 
August 2016) and held as follows. First, the minority shareholders (along with Sevan 
itself), having submitted to the jurisdiction of the US Bankruptcy Court, would be bound by 
the Confirmation Order. Secondly, because the minority shareholders had submitted to the 
jurisdiction of the US Bankruptcy Court, they could not argue that the Confirmation Order 
was an in rem order which had no effect under Bermudian law on shares in a Bermudan 
incorporated company (such shares being located in Bermuda). Important to the 
Bermudan court's considerations was that the minority shareholders had submitted 
personally to the US jurisdiction (by among other things submitting a proof of debt in the 
US proceedings) knowing that one of the functions of the Chapter 11 proceedings was the 
determination of shareholders' rights. 
 
If the Confirmation Order was made, the minority shareholders would be bound, under US 
Bankruptcy Law, both by the Chapter 11 plan and the related permanent stay of 
proceedings. It would be an abuse of process to permit the minority shareholders to 
reserve the right to bring proceedings against Sevan in Bermuda in breach of their 
obligations to the US Bankruptcy Court. Recognition of and giving effect to the 
Confirmation Order necessarily included recognising and enforcing under Bermuda law the 
permanent stay imposed by the US Bankruptcy Court. 
 
 
Comment  
 
Each of these decisions provides greater scope for cross-border restructuring and 
insolvency procedures in offshore common law jurisdictions where the UNCITRAL Model 
Law has not been implemented and which, therefore, rely on recognition of foreign 
insolvency proceedings at common law. 
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In particular the Cayman Islands court's decisions in Re China Agrotech and Re 
Changgang Dunxin are a welcome addition to the somewhat limited canon of law 
considering if, and in what circumstances, officeholders appointed in a jurisdiction other 
than the place of the company's incorporation can be recognised under the common law.  
Winding up a company in its place of incorporation will remain the default option for most 
stakeholders, not least because it brings with it the effect under the ordinary principle of 
private international law that only the jurisdiction of a person's domicile can effect a 
universal succession to its assets.  However, notwithstanding the limits imposed by 
Singularis and Rubin, these decisions show that there remains significant scope for the 
exercise of common law powers of recognition to provide effective judicial assistance to 
foreign liquidators. In limited circumstances, this includes assisting foreign liquidators who 
have been appointed in a place other than the country of incorporation of the company. 
 
In respect of the enforcement of foreign insolvency judgments, Rubin emphasised the 
importance of submitting or not submitting to the jurisdiction of the foreign insolvency 
proceedings. This is very much reinforced by the Bermudan court's decision in Re Seadrill, 
where the submission of the shareholder of the Bermudan company to the jurisdiction of 
the US Bankruptcy Court was crucial to the decision of the Bermudan court to give effect 
to an in rem order of the US Bankruptcy Court in relation to property situate in Bermuda 
(the shares in the Bermudan company). The Bermudan court, however, granted a 
permanent injunction in relation to all shareholders in the Bermudan company. While it 
should not be open to a shareholder to deny that their rights in respect of shares have 
been affected by a process in which they have participated, the question should be 
different for those shareholders who had not submitted to such a process. At common law, 
where the property that is affected by an in rem judgment is not within the jurisdiction of 
the court making the order, it is doubtful that such an order can be recognised. The 
question of whether there were shareholders that had not submitted to the jurisdiction of 
the US Bankruptcy Court was not addressed by the Bermudan court – whether it should 
have been is an open question. 
 
Agrotech takes the submission question into a different realm; that of the recognition of a 
liquidator appointed in a jurisdiction, other than the place of incorporation, to act as agent 
of the company in the jurisdiction of incorporation. The decision strongly indicates that 
submission would grant such a liquidator authority to act, but that whether there has in fact 
been submission will depend on the facts. 
 
Meanwhile Re China Solar Energy has resolved doubt as to whether PLs appointed by the 
Hong Kong court may pursue a corporate restructuring (provided they have been  
appointed on conventional grounds such as the need to preserve the debtor’s assets). 
 
 

 
 
 

 

 

 

 

 

"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 
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