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Case: JSC BTA Bank v Ablyazov & anr [2018] EWCA Civ 1176, Gloster, Leggatt and 
Coulson LLJ, 22 May 2018 

Synopsis: There was no basis for disturbing the trial judge’s finding that s423 was not 
engaged where he was not satisfied on the evidence before him that the transaction had 
been entered into for the statutory purpose. Obiter, the recipient of funds was a person 
claiming through the payor under s38 Limitation Act 1980, and the claim was not therefore 
time-barred.  

Topics covered: s423 IA 1986; transaction defrauding creditors; antecedent 
transactions; limitation issues; Limitation Act 

 
The Facts  

 

Mr Ablyazov Senior (A Snr), the first defendant, had until early 2009 controlled JSC BTA 
Bank (the Bank), the claimant Kazakhstan bank. He was removed following financial 
difficulties and investigations by the Kazakh regulator and was said to have embezzled 
vast sums of money from the Bank. The allegations against him led to worldwide freezing 
orders and litigation “on an industrial scale”, leading to the Bank obtaining judgments 
against him for a sum in excess of USD5 billion, very little of which had been recovered.  
 
In February 2009, A Snr had transferred USD1.1m to an account in London in the name of 
his son (A Jnr). A Jnr was at that time 17 and at school in England on a student visa. The 
money held in his name in England enabled him to obtain, in May 2009, a Tier 1 investor 
visa, and subsequently indefinite leave to remain and ultimately British citizenship. 
 
In 2015, the Bank commenced proceedings against A Snr and A Jnr, claiming that the 
transfer of funds to A Jnr be set aside under s423 IA 1986 as a transaction defrauding 
creditors.  At first instance, the judge held that the transfer was not made for the purpose 
of putting funds beyond reach of the Bank and was therefore not caught by s423. 
 
The Bank appealed. By a respondent’s notice, A Jnr argued that the claim had been 
brought after the limitation period had expired. 
 

 
Decision  
 
The CA rejected the Bank’s appeal and A Jnr’s argument on limitation. 
 
S423 : Was the transaction entered into for the  purpose specified in s423(3)? 
 
In IRC v Hashmi [2002] EWCA Civ 981, the CA had considered the issue and each 
member of the CA had explained the relevant test in slightly different terms. The decision 
had established that, where the transaction had been entered into by the debtor for more 
than one purpose, the court does not have to be satisfied that the prohibited purpose was 
the sole, or dominant, purpose of the transaction; it was sufficient if it was “a” purpose.   
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However, Arden LJ had discussed a "real substantial purpose" later in her judgment. 
 
In the present case, Leggatt LJ noted that references in Hashmi to “substantial” purpose 
were not necessary to the ultimate decision and risked causing confusion. S423 itself does 
not contain the word “substantial” and there was no need to read that, or any other, 
adjective into the section: the test was no more complicated than whether the transaction 
was entered into by the debtor for the prohibited purpose. If it was, the transaction fell 
within s423(3) even if it was also entered into for one or more other purposes.  Intention of 
the parties was therefore key and it is not enough that the transaction had the 
consequence of putting assets beyond the reach of creditors, even if that consequence 
was foreseeable or actually foreseen by the debtor at the time. It is a judgement which is 
to be based on an evaluation of all the relevant facts and a determination whether the 
transferor positively intended the outcome. 
 
At first instance, the judge had identified the correct legal test and on the evidence, found 
that the transfer took place after A Snr’s alleged fraud had come to light and so at a time 
when A Snr was aware he may be facing claims. However, he also noted that the 
application for A Jnr’s visa had been initiated some 12 months earlier, and it was likely the 
transfer of funds would have been made to enable A Jnr to pursue the investor visa 
application whether or not A Snr had been at risk of claims. 
 
It was firmly established that an appellate court should only interfere with a finding of fact 
by the trial judge if it is satisfied that the conclusion is plainly wrong or one which “no 
reasonable judge would have reached”. In the present case, the judge had based his 
assessment of the purpose of the transfer to A Jnr on findings of primary fact and there 
was no demonstrable error in the reasoning.  It was for the judge to decide what (if any)  
inferences should be drawn from the evidence as a whole.  
 
Limitation: Was the claim statute barred? 
 
A Jnr argued that the judge should dismiss the Bank’s claim on the ground that it was 
barred by limitation; the action was commenced more than 6 years after the date of the 
transfer. The Bank relied on s32 Limitation Act 1980 (LA 1980), which provides that 
references to “the defendant” include references to “any person through whom the 
defendant claims”. S38(5) LA 1980 provides that “….a person shall be treated as claiming 
through another person if he became entitled by, through, under or by the act of that other 
person to the right claimed”.  Was A Jnr “claiming through” A Snr?  At first instance, the 
judge held he was because the right claimed by A Jnr to the funds in the account resulted 
from A Snr's transfer of the funds.  
 
The CA agreed that the Bank could rely on s32 to extend the limitation period and 
accepted as a matter of law, that when money is paid from one bank account to another 
no property is transferred, because the new debt is a different chose in action and not 
therefore property transferred from the payor to the payee. But there was nothing in s38(5) 
which requires property to have been transferred. On a plain reading of the provision, the 
requirement that X has become entitled by the act of Y is met where, as here, the right to 
the chose in action was acquired by the payor causing the payment to be made (see GL 
Baker Ltd v Medway Buildings and Suppliers Ltd [1988] 1 WLR 1216). The CA also 
rejected A Jnr’s argument that the proviso to s32 set out in s32(3) (innocent purchaser for 
value) required a transfer of property to engage s 38(5): there was no basis for the 
proposition that s32(1) and s38(5) must be given a restrictive interpretation to achieve 
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symmetry with s32(3). 
 
 
Comment  
 
The decision helpfully clarifies the correct approach to the prohibited purpose of s423 so 
that the prohibited purpose does not have to be a substantial purpose.  It also 
demonstrates however that applications will rest on the inferences the judge draws from 
his or her assessment of the evidence and the facts.   Both Leggatt LJ and Coulson LJ 
(who added a short judgment) stressed that because it could not be said here that the 
judge’s conclusion on the facts was plainly wrong, it was not susceptible to interference on 
appeal. Each however commented that “ a less charitable fact-finder [might] have 
concluded that the transaction was entered into for the prohibited purpose” and that a 
conclusion that s423 was engaged “would have been unsurprising” (and presumably, 
equally not subject to interference on appeal).   It is also worth noting that Leggatt LJ also 
rejected the Bank’s argument that, in the circumstances that A Snr knew he would be 
facing claims, it should be for him to rebut the presumption that the transfer was for the 
prohibited purpose. Parliament could have included such a presumption in the case of 
connected parties, as it had done in ss239 and 340 IA 1986 – but it had not and there was 
no reason for the court to invent one. 
 

 
 
 

 

 

 

 

 

"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


