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Case: Bakhshiyeva v Sberbank of Russia [2018] EWHC 59 (Ch), Hildyard J, 18 January 
2018 

Synopsis: The English court did not have jurisdiction to grant a permanent moratorium or 
stay pursuant to the Cross-Border Insolvency Regulations 2006 to prevent a creditor 
exercising its rights under a contract governed by English law in order to prevent the 
creditor enforcing its rights contrary to the terms of the foreign insolvency proceedings by 
which all creditors were, under the relevant foreign law, intended to be bound. 

Topics covered: Cross-Border Insolvency Regulations; Model Law; the ‘rule’ in 
Gibbs 

 
The Facts   
 
A restructuring procedure in relation to OJSC International Bank of Azerbaijan had been 
approved by a substantial majority of its creditors in Azerbaijan on 18 July 2017.  The two 
respondents argued that their debt contract was governed by English law and that they 
were therefore not bound by the restructuring procedure, relying on the ‘rule’ in Antony 
Gibbs & Sons v La Société Industrielle et Commerciale des Métaux (1890) LR 25 QBD 
399 (“Gibbs”), which states that a debt governed by English law cannot be discharged by a 
foreign insolvency proceeding.  The respondents had not voted or participated in any way 
in the meeting in Azerbaijan to approve the restructuring plan. 
 
All the parties accepted that the court was bound by the ‘rule’ in Gibbs (which is Court of 
Appeal authority).  The questions before the court were: 
 

•    whether the court has the power to grant a permanent moratorium or stay pursuant 
to the Cross-Border Insolvency Regulations 2006 (“CBIR”) (which implement the 
UNCITRAL Model Law on Cross-Border Insolvency (the "Modal Law") in the UK) to 
prevent a creditor exercising its rights under a contract governed by English law, in 
order to prevent the creditor enforcing its rights contrary to the terms of the foreign 
insolvency proceeding by which all creditors were, under the relevant foreign law, 
intended to be bound; and 

 

•    if it does have such power, whether the court should exercise its discretion to make 
such an order. 

 
 

 
Decision  

 
Hildyard J considered whether the principles of “modified universalism” on which the CBIR 
are based, and the CBIR themselves, enable the court to grant relief “calculated to 
advance those principles” without upsetting the rule in Gibbs.  He found previous cases 
“informative” but “not dispositive”.  Perhaps of particular note is Re BTA Bank JSC [2012] 
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EWHC 4457 (Ch), in which Norris J had held that he had jurisdiction to extend a stay 
beyond the termination of a foreign insolvency proceeding under Art 21(1)(a) and 21(1)(b) 
CBIR. But the application was unopposed and Norris J had expressly referred to the 
possibility that the relief might be modified on the application of a creditor who could show 
claims governed by English law which had not been discharged by the relevant Kazakh 
insolvency process.  Hildyard J considered this contrasted with the case before him, where 
the relief “though procedural in form” would, if granted, “in all likelihood determine in 
practice the substantive rights of the relevant parties.”  
 
Hildyard J considered in detail the interpretation of the CBIR in Fibria Celulose S/A v Pan 
Ocean Co Ltd [2014] EWHC 2124 (Ch) (“Pan Ocean”) (technical bulletin 575).  He 
considered that Pan Ocean was “plainly correctly decided”, specifically: 
 

•    in taking from the judgment of the Supreme Court in Rubin (technical bulletin 443) 
that the Model Law and the CBIR are “concerned with procedural matters” and not 
matters affecting the existence or exercise or enforcement of substantive rights, nor 
the recognition of foreign judgments against third parties; 

 

•    in its analysis of whether the relief sought is of a procedural or substantive nature, it 
is to be answered according to whether in all circumstances it would affect, 
otherwise than in a purely temporary way, the substantive rights and obligations of 
the parties. 
 

He therefore concluded that the Model Law and the CBIR “do not empower the English 
court, in purported application of English law, to vary or discharge substantive rights 
conferred under English law by the expedient of procedural relief which as a practical 
matter has the same effect, and has been fashioned with the intentions of conforming the 
rights of English creditors with rights which they would have under the relevant foreign 
law.”  There was thus both a jurisdictional bar (in the strict sense) and a jurisdictional fetter 
(in the wider sense) to the order sought. 
 
Hildyard J also commented that he saw good arguments that the effect of the CBIR is that 
relief sought cannot last longer than the foreign proceedings which are being assisted, and 
cannot or should not affect creditors who are not bound by the plan which the foreign 
proceeding enabled.  However, he considered it unnecessary to decide whether this was 
an “independent objection” to jurisdiction, or a sub-test or test of the conclusion which he 
had already reached.  He was extremely reluctant to be drawn on the question of whether 
he would have exercised his discretion to make the order sought if he had concluded that 
he had jurisdiction to do so, particularly because he did not consider that that rested on 
matters of fact, so that an appellate court would be equally well placed to determine the 
question.  He touched relatively briefly on the argument that a creditor should expect the 
insolvency law of a corporate counterparty’s COMI to determine its rights in insolvency, but 
thought that that argument was “much more debatable” in the context of reconstructions.  
He also touched briefly on the Art 22 requirement that, before any relief is granted, the 
interests of creditors are “adequately protected” commenting, “I would hesitate, in a 
reconstruction rather than insolvency context, to remove or vary individual rights for the 
greater good and in the name of universalism.”  He understood that the possibility to 
propose a parallel scheme in England may carry expense and that class issues may make 
a scheme unachievable.  But he considered “that is one of the protections which a creditor 
has by virtue of the selection of English law to govern its debts.” 
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Comment  
 

This is an interesting and important case which continues to highlight the very different 
implementation of the Model Law in different jurisdictions, notwithstanding an apparent 
commitment by the legislature to closely follow the Model Law text.  In a recent article, 
Professor Adrian Walters has suggested that this is because domestic judges are 
reading the legislation in light of different traditions in recognising foreign proceedings.  
He has argued that the US has historically been strongly committed to the principle of 
deferring to the law of the foreign insolvency proceeding wherever possible, and that US 
bankruptcy judges have read Chapter 15 (which implements the Model Law in the US) in 
this light, using the requirement for sufficient protection (the US version of the 
requirement for “adequate protection” in Art 22  CBIR) to deny recognition in cases where 
they feel uneasy about the effect of the foreign proceeding.  As a result, when a US 
bankruptcy judge recognises a debt exchange via an English scheme of arrangement, he 
is recognising the discharge of the old debt which sanction affords. In contrast, the UK 
has traditionally approached assistance by providing an ancillary winding up and/or the 
application of domestic law.  The English judges have thus approached the principle of 
“modified universalism”, on which the CBIR are based, as ready access to the English 
courts, rapid implementation of a moratorium to protect assets in the jurisdiction, and the 
availability of English parallel proceedings to assist the foreign office holder.  These fault 
lines are clearly visible in the Azerbaijan case. 

 
This also draws out the important point, which has now clearly emerged in recent cases, 
as to whether the English court must not only apply domestic law, but must also limit 
itself to relief which is procedural in nature, except where the CBIR expressly provide 
otherwise.  Art 21(2) CBIR provides an express power to remit assets located in Great 
Britain to the foreign representative, and Art 23 CBIR provides the foreign representative 
with the ability to access English avoidance provisions without a parallel insolvency 
proceeding.  Both of these provisions clearly move beyond procedural relief.  The remittal 
point is touched on briefly in the Azerbaijan case, but Hildyard J appears to consider that 
remittal is possible because of a specific statutory mandate.  In other words, perhaps the 
rest of the CBIR should be “read down” precisely because these two statutory provisions, 
which go beyond procedural relief, have been expressly included.  The respondents' 
case is brought firmly on the ground of a “procedural solution.” Thus the case does not 
expressly consider whether an English court could have granted a discharge on the basis 
that the same result could have been achieved by an administrator proposing a CVA or a 
scheme of arrangement (somewhat reminiscent of elements of Hoffman J’s reasoning in 
Cambridge Gas Transportation Corp. v Official Committee of Unsecured Creditors of 
Navigator Holdings plc [2006] UKPC 26, [2007] AC 508, albeit there on the question of 
the exercise of discretion rather than the question of jurisdiction).  It is tolerably clear, 
though, from Hildyard J’s judgment that he would have answered this question in the 
negative. 

 
It is also extremely interesting that, to the very limited extent that Hildyard J considers 
whether he would have exercised his discretion if he had found jurisdiction, he approaches 
the question on policy grounds rather than, for example, whether the same result could 
have been achieved in an English CVA or scheme of arrangement.  His comments focus 
on the argument that a creditor, by selecting foreign law, is able to avoid the mandatory 
effects of a domestic restructuring, notwithstanding that a creditor could not have achieved 
that result in domestic law.  It is interesting that the creditors are described as “English 
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creditors” but, arguably, they are not “English creditors” at all, but parties who have 
achieved a particular result by selection of governing law.  This willingness of the English 
courts to uphold the parties’ bargain in English law has, of course, been one reason why 
English law has been such a successful export, but some may feel uneasy with the 
contractual approach when, at the same time, the English courts have not felt the same 
reticence in adopting a broad interpretation of “sufficient connection” for the purposes of 
domestic jurisdiction to sanction schemes of arrangement of foreign debtors, even where 
the governing law of the debt contract has not been English law and the implications of the 
European Insolvency Regulation for the analysis have not been considered by the 
legislature.   Given the arguably more consistent approach of the US courts to the question 
of when a Chapter 11 case is available for a debtor and when the US courts will recognise 
a foreign discharge, there may be something of a feeling that we are trying to have our 
cake and eat it.   
 
This brings us to a trend in the insolvency cases, and in judicial comment both in Hildyard 
J’s own speech at the Insolvency Lawyers’ Association Annual Dinner in 2017, and in 
Neuberger LJ’s speech at the III conference held in 2017, about the role of the common 
law in an area which is increasingly based in statute.  Judges in the field have consistently 
emphasised the need to avoid judge-made law, and their limited role in filling gaps left by 
the legislature.  This trend is evident in the Azerbaijan case, where Hildyard J adopts a 
traditional approach to the questions posed in the absence of a clear legislative steer to do 
something different, and contrasts with the approach in the Singapore courts, which is 
touched on in the case, where a modified version of Gibbs has been adopted essentially 
where the insolvency forum could be said to have been in the contemplation of the parties.  
But it is also visible in, for example, the Supreme Court decision in Belmont (techncial 
bulletin 361) and Snowden J’s recent decision in the field of wrongful trading orders in 
Ralls Builders (techncial bulletin 680).  There is a perhaps a question here about the role 
of the common law in light of the Brexit vote.  On the one hand, Brexit is likely to give rise 
to a number of very significant policy questions. For example, the question of how the 
English courts should approach the CBIR becomes particularly stark if no replacement is 
found for the European Insolvency Regulation, given that the CBIR are not based on 
reciprocity (and traditionally English conflicts of laws rules have not been based on 
reciprocity) but, at the same time, very few European countries (and none of Britain’s 
principal trading partners) have adopted the CBIR.  Similarly, significant market changes, 
notably the rapid increase in New York law governed high yield bonds by English 
companies in leveraged debt structures since the financial crisis, mean that the next 
restructuring cycle is likely to comprise of new and complex questions of cross-border 
recognition.  At the same time, Brexit is likely to mean that legislative time will be at a 
premium, so that the ability to debate and implement questions of legislative reform may 
be dramatically reduced.  There are, of course, much bigger questions here than for 
insolvency and restructuring alone. 

 
Finally, it is worth noting that UNCITRAL Working Group V is currently working on a new 
Model Law on Recognition and Enforcement of Insolvency-Related Judgments, in part as 
a direct result of the English experience of the CBIR.  But that experience suggests that 
we should be thoughtful in determining what we are about before moving forwards.  For 
example, what do we mean by recognising a foreign insolvency-related judgement?  Do 
we mean all of the consequences of that judgment, or just the consequences which could 
have followed if the case had proceeded in England?  To the extent the latter is relevant, 
does it go to jurisdiction or the exercise of discretion?  And how will it be determined, 
particularly, for example, if the constitution of voting for the purposes of the English 
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process would have been different from, and subject to different debates from those in, the 
foreign proceeding in question?  Would English courts recognise the cram down of 
shareholders in circumstances where the same result could only have been achieved via a 
pre-packaged administration sale in England?  And how do the relevant Companies Act 
requirements operate if they do?  These are undoubtedly difficult questions, but England’s 
experience of the CBIR thus far suggests that they are perhaps best tackled before 
implementation rather than being left to the courts to develop. 

 
Insofar as the Azerbaijan case itself is concerned, the story may not be over.  First, 
although at the time of the case the Azerbaijan restructuring process terminated on 30 
June 2018, the Azeri legislature has now amended statute to facilitate a permanent 
process.  This obviously gives rise to new issues for the extension of the English 
moratorium. In addition, Hildyard J granted leave to appeal.  In April 2018, a supplemental 
decision on Bakhshiyeva v Sberbank of Russia [2018] EWHC 792 (Ch) was published 
explaining the reasons for a further decision by Hildyard J in January 2018.  That later 
January decision had allowed the moratorium to be lifted in part, but to stay that lifting 
(based on satisfactory undertakings being provided) pending the appeal so as not to 
negate the utility of the appeal.  The appeal is currently scheduled to take place in October 
2018. 
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