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Case: Re Agrokor DD [2017] EWHC 2791 (Ch), HHJ Paul Matthews (sitting as a Judge of 
the High Court), 9 November 2017 and Cherkasov & Ors v Olegovich [2017] EWHC 3153 
(Ch), Vos J, 5 December 2017 

Synopsis: Two cases from the end of 2017 concerning recognition pursuant to the CBIR. 
 
In Agrokor, the English court granted recognition pursuant to the Cross Border Insolvency 
Regulations 2006 ("CBIR") to Agrokor's extraordinary administration proceedings, which 
had been commenced under "Lex Agrokor", a new Croatian law enacted for the sole 
purpose of resolving the financial difficulties of enterprise groups of systemic importance to 
Croatia's economy. The application fell within the scope of the CBIR, notwithstanding that 
in Croatia the proceedings encompassed not just Agrokor but 50 of its affiliates in a single 
group proceeding. 
 
In Cherkasov, recognition under CBIR previously granted following an ex parte hearing 
was set aside because the foreign representative was held not to have made full and frank 
disclosure. 

Topics covered: Cross Border Insolvency Regulations; Modal Law: recognition; full 
and frank disclosure. 

 
The Facts - Agrokor 
 
Croatia's largest privately owned company, Agrokor DD, ran into financial difficulties.  
Because of its size, Croatia enacted a new law intended to facilitate the restructuring of 
Agrokor, its subsidiaries and affiliates (The Law on Extraordinary Administration 
Proceeding in Companies of Systemic Importance for the Republic of Croatia also known 
as "Lex Agrokor").  The next day, Agrokor applied to the Croatian court for the 
commencement of extraordinary administration proceedings in respect of itself and 50 of 
its affiliates in order to restructure itself and return to profitability. The extraordinary 
administration included a moratorium, which protected Agrokor and its affiliates (not all of 
which were insolvent) from enforcement proceedings (amongst other things). 
 
Agrokor applied to the English court for recognition of the extraordinary administration in 
respect of itself (but not the affiliate companies) under the CBIR.  The application was 
opposed by a Russian creditor, Sberbank, which was owed in excess of €1 billion.  
Sberbank had commenced two arbitrations in London, which were stayed by consent, 
pending the determination of the recognition application. Sberbank was granted 
permission to appear at the recognition hearing under para 25(1)(j) Sched 2 CBIR as a 
"person who appears to have an interest justifying his appearance". 
 
It was accepted by the parties that Agrokor's CoMI was in Croatia, and therefore, if 
recognised, the extraordinary administration would be a foreign main proceeding. What 
was in dispute was whether the Lex Agrokor proceedings satisfied the criteria for 
recognition under the CBIR. 
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The definition of "foreign proceeding" is in Art 2(i) Sched 1 CBIR: "collective judicial or 
administrative proceeding in a foreign State, including an interim proceeding, pursuant to a 
law relating to insolvency in which proceeding the assets and affairs of the debtor are 
subject to control or supervision by a foreign court, for the purpose of reorganisation or 
liquidation". 
 
The issues were: 
 

1.  Whether the extraordinary administration was a "foreign proceeding" within Art 2(i) 
because (i) the extraordinary administration law is not a "law relating to insolvency", 
(ii) that law was not one passed for the purpose of reorganisation, (iii) the 
proceeding is not a "collective proceeding", (iv) the extraordinary administration was 
not "subject to control or supervision by a foreign court"; and because Lex Agrokor 
is a single group proceeding in respect of both the holding company and all its 
controlled companies and affiliates, and the CBIR provides for recognition of a 
single company proceeding, not a single group proceeding. 
 

2.   Whether, even if it were a "foreign proceeding", recognition would be manifestly 
contrary to English legal public policy. 

 
Decision - Agrokor  

 
The court granted recognition of the extraordinary administration and dismissed all 
Sberbank's objections. 
 
The court held that whether the extraordinary administration fell within the scope of the 
CBIR was a question of English law, but it turned on an interpretation of the characteristics 
of Lex Agrokor, which were a matter of Croatian law.  Under the rules of the English court, 
questions of foreign law are questions of fact to be decided on the basis of expert 
evidence. 
 
Is Lex Agrokor (as a single group proceeding) within the scope of the CBIR? 
 
Yes. The extraordinary administration was a single group proceeding against Agrokor and 
all its affiliated and controlled companies.  However, the application for recognition was in 
respect of only Agrokor itself, and not the controlled or affiliated companies. 
 
Although it was clear from an examination of the Model Law, its preparatory papers and 
the UNCITRAL Guides that a single group proceeding cannot be recognised in respect of 
multiple companies, the materials did not say that it was impossible to recognise a single 
group proceeding as a foreign proceeding in respect of a single debtor, if it otherwise met 
the relevant criteria. 
 
The court therefore concluded that it was possible under the CBIR to recognise in England 
a foreign proceeding, which is brought in a foreign court in respect of a group of 
companies, where recognition in England is sought only in relation to one specific 
company (i.e. Agrokor). 
 
Is Lex Agrokor a "law relating to insolvency"? 
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Yes. The judge turned to the UNCITRAL Guide to Enactment at [73], which provided that 
the Model Law does not require "insolvency law" as a label.  It would be sufficient if the law 
dealt with or addressed insolvency or severe financial distress.  In addition, the use of the 
words "relating to insolvency" meant that the law concerned need not be confined to 
insolvency. 
 
This was borne out by a review of several common law authorities and the UNCITRAL 
guides to interpretation, leading to the conclusion that the "law relating to insolvency" 
requirement was satisfied if insolvency was one of the grounds on which the proceeding 
could be commenced, even if insolvency could not actually be demonstrated, and there 
was another basis for commencing the proceeding (e.g. just and equitable grounds for 
winding-up). The matter would obviously be clearer if insolvency could indeed be 
demonstrated. 
 
It was a requirement to the opening of the Lex Agrokor extraordinary administration that 
there be either insolvency or impending insolvency of Agrokor (but not necessarily the 
affiliates), whether proved or deemed. This was proved in fact to the satisfaction of the 
Croatian court in respect of Agrokor and at least 14 other core group companies.  At the 
commencement of the proceedings, it was unchallenged evidence that Agrokor and the 
wider group was in a state of serious financial distress.  The fact that not all the affiliates 
were required to be insolvent did not detract from the fact that Lex Agrokor satisfied the 
insolvency criteria. 
 
Are the extraordinary administration proceedings subject to the control or 
supervision of the court? 
 
Yes. The level of court supervision required by the Model Law is relatively low.  Under the 
CBIR, control or supervision of the court can be potential rather than actual, as well as 
indirect rather than direct. This would include debtor-in-possession proceedings subject to 
some level of court supervision, or an insolvency representative appointment where the 
insolvency representative is subject to control or supervision by the court. 
 
Pursuant to Lex Agrokor, the court had significant powers of control and supervision, 
including opening the proceedings, supervision of the extraordinary administrator and 
approving the final settlement. The fact that Lex Agrokor also gave some control to the 
Croatian government (e.g. the choice of extraordinary administrator and his advisory 
committee) did not negate the supervision of the court.  A certain level of government 
control was not surprising in a proceeding concerning a group of systemic importance.  
The existence of government controls did not prevent the proceedings being subject to the 
control and supervision of the court within the meaning of the CBIR. 
 
Is the extraordinary administration a collective proceeding? 
 
Yes. According to the UNCITRAL Guide to Enactment at [70], "a key consideration is 
whether substantially all of the assets and liabilities of the debtor are dealt with in the 
proceeding, subject to local priorities and statutory exceptions, and to local exclusions 
relating to the rights of secured creditors. A proceeding should not be considered to fail the 
test of collectivity purely because a class of creditors' rights is unaffected by it." 
 
Sberbank's objection was that pursuant to the extraordinary administration, assets and 
liabilities of Agrokor and all its affiliates would be consolidated. The extraordinary 
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administrator would make a proposal for a single settlement agreement between all the 
companies in the proceedings and all their creditors, ignoring the separate legal 
personalities of the individual debtors and the relationship with their own creditors. By 
contrast, Sberbank asserted that "collective" should mean: 'relating to the debtor and its 
own creditors', not 'to the debtor and creditors of others'. 
 
The judge considered that the consolidated nature of the extraordinary administration 
proceedings made it more collective, rather than not collective enough, and rejected 
Sberbank's objections. 
 
Is the extraordinary administration "for the purposes of reorganisation or 
liquidation"? 
 
Yes. The UNCITRAL Legislative Guide  on Insolvency Law provides that 'reorganisation' 
refers to the type of proceedings whose ultimate purpose is to allow the debtor to 
overcome its financial difficulties and resume or continue normal commercial operations. 
 
The judge held that the purpose of Lex Agrokor was to protect the stability of the economic 
system against systemic shocks by enabling the restructuring of companies of systemic 
importance that get into financial difficulty, and if a restructuring failed, by transforming it 
into a bankruptcy proceeding. This could be described as a law for the purposes of 
reorganisation or liquidation within the meaning of the CBIR. 
 
Was recognition "manifestly contrary to English public policy"? 
 
No. The judge held that inclusion of the word "manifestly" raises the threshold 
considerably higher than merely "contrary to English public policy".  "Where there is any 
doubt or any confusion as to whether it is contrary to, or incompatible with, public policy, 
there cannot be anything 'manifestly' contrary to public policy" [109]. The fact that the 
proceedings differ from those of the receiving country is not sufficient (McGrath v Riddell, 
Re HIH Casualty [2008] UKHL 21, see bulletin 145). The UNCITRAL Guide to Enactment 
anticipates that the manifest public policy exception should be interpreted restrictively and 
used only in exceptional and limited circumstances (at [30]). 
 
Sberbank argued that English public policy was manifestly offended by (i) the substantive 
consolidation aspect of the proceedings, which took away creditors' right to pari passu 
treatment, and (ii) the lack of a right for creditors to object to the compromise of their 
claims. 
 
The judge dismissed the objections, finding that there was no violation of English public 
policy, let alone a manifest violation, in merely recognising the Croatian extraordinary 
administration as a foreign main proceeding within the CBIR. Differences in priority rules 
between Croatia and England were not enough (HIH and BCCI (No 3) [1997] Ch 213 
cited). 
 
 
 
Comment - Agrokor 
 
 
The decision in Agrokor demonstrates the English court's willingness to be flexible and 
commercial in coming to the aid of cross-border restructurings.  In the absence of bad 



 5 

faith, the English court has consistently found ways to support restructuring attempts that 
enjoy the support of the majority of creditors.  It is therefore not surprising that the court 
here found a way to mould the CBIR (which on their face do not contemplate recognition of 
any sort of group proceeding) to fit Lex Agrokor. 
 
However, as can be seen in International Bank of Azerbaijan [2018] EWHC 59 (Ch) (to be 
covered in a future technical bulletin), the desire to be flexible has its limits.  It is not 
possible to push the boundaries beyond the hard lines drawn by our appellate courts 
about the scope of the CBIR. 
 
The Agrokor case also demonstrates how the Model Law is fracturing along national lines.  
Despite Art 8 of the Model Law (and Sched 1 CBIR), which exhorts receiving courts to 
have regard to the Model Law's international origin and the need to promote uniformity in 
its application, national courts continue to interpret the Model Law according to their own 
domestic law context. The resulting multiple interpretations of the same Model Law is a far 
cry from the vision of its authors. 
 
This is illustrated clearly by the different outcomes of the several recognition applications 
pursued by Agrokor in England, Serbia, Slovenia and Montenegro.  While the English 
courts were prepared to recognise Lex Agrokor, the courts of Serbia, Montenegro and 
Slovenia (all Model Law adopting states) were not. In Slovenia, the case went to the 
Supreme Court, which declined recognition on public policy grounds, even though (or 
perhaps because?) recognition would have protected Agrokor's assets in Slovenia against 
possible foreclosure proceedings by Sberbank. 
 
Meanwhile, the courts of Serbia and Montenegro applied a different meaning of "law 
relating to insolvency" as the basis for declining recognition.  The lack of insolvency 
criterion for the affiliated and controlled companies took Lex Agrokor outside the scope of 
a "law relating to insolvency", proving that the same words enacted in different states can 
carry different meanings. 
 
The English court's interpretation of 'collectivity' in this case widens the meaning 
previously applied in the few English authorities in which it has been considered.  In a 
different context, consolidation and 'more collectivity rather than less' may be to the 
serious detriment of some creditors. The requirement of collectivity in the CBIR is intended 
to provide creditors (as a whole) with a certain level of protection when a foreign 
representative is seeking recognition abroad.  Perhaps in the case of Agrokor the 
creditors' interests are adequately protected, because the outcome of the extraordinary 
administration proceedings is expected to be a reorganisation and the survival of Agrokor 
and its affiliates, and a secure future trading relationship.  This may not always be the 
case.  Consider, for example, foreign group insolvency proceedings where assets and 
liabilities are consolidated and which are expected to be terminal, resulting in a distribution 
to creditors.  In that case, creditors of affiliates that are solvent would be considerably 
disadvantaged by consolidation, by only receiving a dividend from the consolidated pool of 
assets of the insolvent group, rather than full payment from their solvent affiliate debtor.  
This would seem to breach insolvency fundamentals of pari passu and corporate 
personalities. The judge in Agrokor held that it is not always contrary to public policy to 
deviate from the pari passu principle.  But how far would the English court be willing to go 
with this if presented with a significant deprivation? 

 
 
 

 
The Facts - Cherkasov & Ors v Olegovic 
 
 
The factual background to this case is set out in Technical Bulletin 760. To recap, the 
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respondent, O, was granted a recognition order under the CBIR (the “Recognition Order”). 
The applicants, the Hermitage Parties, applied to set aside that order, arguing that it was 
manifestly contrary to public policy. O then applied to terminate the Recognition Order 
because he had obtained a favourable judgment in Russia meaning that further 
proceedings in England were unnecessary. 
 

 
Decision - Cherkasov & Ors v Olegovic 
 
Vos J considered two questions, namely whether the court should entertain a hearing to 
decide whether O breached his duty of full and frank disclosure when making the 
Recognition Order application, and secondly, if such a hearing should be entertained, 
whether O did in fact breach this duty. 
 
Vos J held that it was right to determine the issue as the orders the parties were seeking 
were materially different and the outcome would affect whether the Recognition Order was 
to be set aside ab initio, rather than terminated now. In addition, it was in the public 
interest to intervene given that the Russian state had made repeated requests for 
assistance from the UK authorities and continued to refuse to take “no” for an answer. 
 
Vos J further held that when seeking recognition, full and frank disclosure must be made to 
the court in relation to the consequences for third parties that are not before the court that 
may flow from the foreign proceedings, including from intended future applications enabled 
by the recognition order. The duty of disclosure applied not only to material facts known to 
O, but also to any additional facts which he would have known if he had made proper 
inquiries prior to making his application. 
 
Overall, O was in clear breach of his duty of full and frank disclosure when he applied and 
was granted the Recognition Order. Vos J consequently set aside the Recognition Order 
ab initio and dismissed the termination application made by O. 
 
 

 
Decision - Cherkasov & Ors v Olegovic 
 
The decision is highly critical of the foreign representative, calling his failure to alert the 
court to the public policy issues and the political background “inexcusable”. The decision 
reinforces comments made by Snowden J in Re OGX Petroleo e Gas SA (Technical 
Bulletin 698) in relation to the importance of full and frank disclosure. The decision is one 
of the rare cases where the public policy exemption is successfully invoked. 
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"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


