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Case: Allanfield Property Insurance Services Limited and others v Aviva Insurance Limited 
and AXA Insurance UK Plc; [2015] EWHC 3721 (Ch) His Honour Judge Keyser QC, 17 
December 2015. 

Synopsis: Directions for the administration of statutory trusts under CASS 5 could be 
given under para 63  Sched B1  IA 1986. The court gave various directions on the 
distribution of client money held in accounts of insurance intermediary companies which 
had gone into administration. 

Topics covered: Administration; Distributions 

 
The Facts 
 
Allanfield Property Insurance services Limited (APIS) and Industrial & Commercial 
Property Insurance Consultants Limited (ICP) operated in common ownership as 
insurance intermediaries regulated by the then FSA. Aviva Insurance Limited and AXA 
Insurance UK Plc acted as insurance intermediaries. Most of the client monies were held 
in accounts with Coutts, who, as the holder of floating charges, was the only secured 
creditor. 

APIS and ICP went into administration in December 2012 and January 2013 respectively. 
Both were heavily insolvent but had significant sums deposited in designated client 
accounts. The sums in the client accounts broadly represented insurance premiums that 
had been received from customers but not paid on to the insurers and commissions that 
had not yet been deducted. There were therefore three categories of claimant to the client 
monies: customers, insurers/insurance intermediaries, and the general body of unsecured 
creditors. 

It was accepted that the statutory trust created by Chapter 5 of the Client Assets 
Sourcebook (CASS 5) applied to the monies. Under CASS 5, monies paid by the customer 
to the intermediary are treated as having been paid to the insurer, but monies paid by the 
insurer to the intermediary are not treated as having been received by the customer until 
they actually are so received (known as ‘risk transfer’ terms). APIS acted conventionally as 
an insurance broker and operated on a risk transfer basis in respect of premiums received. 
Insurance cover came into effect as soon as the customer paid the premium to APIS, so 
until APIS remitted the balance due to the insurers it held the balance for the benefit of the 
insurers and not the customers. ICP acted as an intermediary between a broker and 
customers and none of its business was on risk transfer terms. 

As proper records were not maintained, the administrators concluded that attempting to 
ascertain who was entitled to the monies would exhaust available funds and therefore the 
administrators sought directions for the distribution of the monies in accordance with a 
scheme they proposed. Under CASS 5, the order of distribution in the event of a firm’s 
failure is, broadly: (1) the costs properly attributable to the distribution of client money (2) 
to the customers (3) to insurers (4) to the general assets of the firm. 
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The Decision  
 
The key issues 

1. Did the court have jurisdiction under para 63  Sched B1 to approve the proposed 
scheme of distribution? 

The court found that it had power under para 63 to give directions in respect of monies 
held on statutory trusts notwithstanding that such monies did not form part of the 
companies’ assets. However, para 63 did not specify the scope of the directions that may 
be given. In Re MF Global UK Ltd (in special administration) (No. 03) [2013] EWHC 1655 
(Ch) and Re Worldspreads Ltd [2015] EWHC 1719 (Ch) the court had given directions in 
relation to the statutory trusts under its inherent jurisdiction. The judge held that when 
seised of an application under para 63, the court may in a proper case exercise its 
inherent equitable jurisdiction. 

2. Were all monies in the client accounts subject to the statutory trust? 

The court held that the non-client money funds sitting in the client accounts (including 
commissions) were subject to the statutory trust because there was a shortfall in the client 
accounts. If the companies had carried out the necessary reconciliations they would have 
been required to make good the shortfalls promptly from their own funds.   

3. Prior to insolvency, APIS had transferred £120,000 from one of its own accounts to one 
of its client accounts. Should a deduction be made from the APIS client money pool in 
respect of that payment? 

As the payment was likely made to top up the client account following withdrawals, the 
judge held that it was just and convenient for the administrators to proceed on the basis 
that no deduction be made. 

4. Were all clients entitled to participate in the client money pool or only those whose 
contributions to the pool were identifiable? 

Following the Supreme Court’s decision in Lehman Brothers International (Europe) (in 
administration) [2012] UKSC 6 (technical bulletin 396) on the issue of client money claims 
under CASS 7.7.2R, the judge was satisfied that CASS 5.3.2R was materially similar in 
terms and noted that “it would be remarkable if two sets of provisions, employing closely 
similar schemes and drafting, produced different results” [para 73]. As such, the statutory 
trust arose at the time of receipt and not at the time of segregation, meaning that all client 
money pool claimants were entitled to claim. 

5. In distributing, should the administrators proceed on the basis that a client money 
entitlement does not exist for the benefit of insured customers where there has been a risk 
transfer arrangement such as the one APIS had in place? 

The judge was satisfied that the customer in this circumstance was adequately protected 
and therefore the administrators could distribute on the basis that the policyholder had no 
client money entitlement.   
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6. In distributing, should the claims of a customer be affected where the relevant insurer 
had provided gratuitous cover (whether by mistake or otherwise) even though it had not 
received payment from the intermediary? 

The judge rejected Coutts’ argument that in those circumstances the customer had 
received ‘all it bargained for’. In the absence of an express waiver, it was hard to see how 
the continuation of cover could be taken to release the customer from the obligation to 
make the payment and it did not justify distribution on the basis that the customers’ claims 
under the trusts had been defeated. Moreover, it would be unattractive to suppose that the 
claim in the trust pool had been transferred to the insurer as that would allow an insurer to 
unilaterally upgrade its claim to a proprietary one. 

7. How should the treatment of claims by APIS and ICP to commission in respect of 
premiums in the client pools be treated? 

The administrators proposed to proceed on the basis that such commissions could not be 
deducted where the client was a policyholder and the commission related to the premium 
which was itself liable to be returned as part of its client balance. However, they suggested 
it should be deducted where the client was an insurer and the commission related to a 
premium which was liable to be paid to the insurer as part of its client balance. The judge 
regarded this as plainly appropriate by reason of CASS 5.3.2R, which specifies that a firm 
is not entitled to take monies from the pool before clients have been paid. However, in 
relation to an insurer, it was difficult to apply CASS 5.5.67R to insurer claims without 
exercising “a degree of imagination”. If an insurer argued that the calculation of its 
individual client balance ought not to include a deduction for commission, such a claim 
should be met with a healthy measure of scepticism and the terms of business in particular 
would need to be closely examined. 

8. How should the administrators seek to distribute the APIS and ICP pools in a situation 
of imperfect information? 

The administrators proposed schemes of distribution adapted from the schemes approved 
by the court in MF Global and Worldspreads. As the customers who may have had claims 
in the APIS pool potentially ran into hundreds, the schemes included a bar date and an 
appeal route to the court. The judge noted that considerations of reasonableness and 
proportionality weighted heavily and the judge accepted that publication of notices on two 
occasions in the Gazette and a national newspaper of the bar date would suffice. 

9. Could a CASS 5 statutory trust pool assert a tracing claim into another CASS 5 statutory 
trust pool in relation to a breach of trust under CASS 5.3.2R committed prior to pooling? 
Related to this, how should the administrators deal with two unidentified payments from 
APIS’ to ICP’s client account, seemingly in breach of the statutory trust? 

There was no good reason of law why on principle one statutory trust could not be able to 
trace into the assets of another where there had been a breach of trust. The administrators 
proposed to address the issue in a practical manner by each administrator acting for a 
separate statutory trust and obtaining their own legal advice before negotiating a 
settlement. The judge regarded this as a reasonably quick and proportionate method of 
addressing the issue, although in order to keep costs under control he stressed the 
importance of imposing a fairly tight limit on costs.  
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10. On the issue of costs, could costs associated with the ascertainment and distribution of 
the trust pool be paid from that pool? 

Aviva had argued that the administrators’ costs were excessive as, by 2 August 2015, the 
total costs represented 46% of the combined value of the statutory trust pools. The judge 
considered that the phrase “costs properly attributable to the distribution” in CASS 5.3.2R 
was  suggestive of a broader rather than a narrower meaning. The judge considered it 
quite impossible to suppose that, where it was necessary to carry out work for the purpose 
of identifying the claimants and the extent of their valid claims, remuneration should be 
unavailable for that work. As CASS 5 permitted recovery of costs in a proper case 
(including preliminary work as well as the mere exercise of distribution), it was 
unnecessary to invoke the Re Berkeley Applegate equitable jurisdiction. However the 
judge commented that if CASS 5 had not been wide enough then he would have been 
inclined to hold the costs could be recovered under Berkeley Applegate principles. 

The judge was concerned that the administrators’ costs were “disconcertingly high” in this 
case and decided to refer questions concerning the amount of costs to a Registrar of the 
Companies Court who had expertise in assessing office holders’ remuneration. The judge 
noted that in cases where it is apparent at an early stage that there are necessary 
enquiries to be made before distribution can be commenced, an application for directions 
would not be a pre-condition for recovery of costs. However, without such an application 
the office holders would run the risk of portions of their work not being remunerated. 

 
Comment 
 

Given the similarities between the distribution regimes under CASS 5 and CASS 7/7A, the 
judgment provides welcome clarity for practitioners proposing distribution schemes, and 
builds upon the previous judgments handed down in special administration cases in 
Worldspreads and MF Global. The decision reflects a pragmatic approach by the courts 
which practitioners will be encouraged by. 

One of the difficulties in this case was the ambiguous language of CASS 5. In 2012 the 
FSA proposed changes to CASS 5, which have yet to come to fruition and this may be an 
area of reform that is now in need of progression. 

One of the more notable comments by the judge was in relation to costs. As with previous 
cases involving statutory trusts, there was a shortfall in the client money pool which 
required substantial amounts of work to be carried out to ascertain the true claimants. The 
judge’s comments, that it may be advisable for administrators to apply to the court for 
directions where significant amounts of work are likely to be required, may well lead to a 
number of interesting judgments on how far administrators should investigate the client 
money pool position and what remuneration limits the court is prepared to impose. The 
issue will be striking a balance between accuracy and practicality. 


