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Case Kornhaas v Dithmar [2015] EUECJ C- 594/14, CJEU, 10 December 2015 

Synopsis: A claim by the German liquidator of an English registered company against the 
managing director of the company to recover payments made after the onset of insolvency 
fell within Art 4 EC Insolvency Regulation and German law applied to the claim. 

Topics covered: EC Insolvency Regulation, Art 4, applicable law 

 
The Facts 
 
German company law (Para 64 of the Gesetz betreffend die Gesellschaften mit 
beschränkter Haftung (Para 64)) provides that the managing directors of an insolvent 
company must apply for insolvency proceedings to be opened within three weeks of the 
company becoming insolvent (either unable to pay debts or overindebted), and are liable 
to reimburse the company for payments made after the company became unable to pay its 
debts.  In this case, the payment amounted to approximately £110k.    
 
Art 4 Insolvency Regulation provides that the law applicable to insolvency proceedings 
and their effects shall be that of the Member State within the territory of which such 
proceedings are opened, and that the law of that State shall determine the conditions for 
the opening of those proceedings, their conduct and their closure, and (at Art 4(2)(m)) the 
rules relating to the voidness, nullity, voidability or unenforceability of legal acts detrimental 
to all the creditors.   
 
In the present case, Kornhaas Montage und Dienstleistung Limited (the Company) was 
incorporated in England but was mainly active, and had a branch, in Germany. Ms K was 
its managing director. Insolvency proceedings were opened against the Company in 
Germany and Mr Dithmar, the liquidator, brought a claim against Ms K under Para 64.    
 
Following appeals by Ms K against the German lower court’s decision, the German 
Federal Court sought a preliminary ruling from the CJEU, namely, whether the liquidator’s 
claim against Ms K was governed by German law under Art 4(1) Insolvency Regulation. 

 

 
The Decision  
 
In H v HK (see technical bulletin 599) the CJEU had held that a claim under Para 64 
brought in the context of insolvency proceedings was an action deriving directly from 
insolvency proceedings and closely connected with them, and accordingly, that under art 3 
Insolvency Regulation (jurisdiction to open insolvency proceedings) the German court had 
jurisdiction to determine the claim.   
 
The CJEU held in the present case that the claim under Para 64 also fell within Art 4(1): 
German law, including Para 64, applied as the law of the member state within which 
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insolvency proceedings had been opened. In order to ensure the effectiveness of Art 4(2) 
which determines the conditions for the opening of the insolvency proceedings, it must be 
interpreted as meaning that (i) the preconditions for the opening of insolvency proceedings 
(ii) the rules which designate the persons who are obliged to request the opening of 
proceedings and (iii) the consequences of infringement of that obligation fall within its 
scope: consequently Para 64 , which in effect penalises a failure to apply to open 
insolvency proceedings, must  fall within the scope of Art 4.  Furthermore, Para 64 shared 
a common objective with insolvency proceedings generally, namely “the prevention of any 
reduction of the assets of the insolvent estate before the insolvency proceedings are 
opened, so that the claims of all the company’s creditors may be satisfied on equal terms”. 
Accordingly, it was similar to rules relating to the ‘unenforceability of legal acts detrimental 
to all the creditors’ which Art 4(2)(m) expressly provides is also determined by the law of 
the insolvency proceedings.   
 
There was also a consideration of whether the application of legislation in one Member 
State to a company established in another Member State infringed the freedom of 
establishment.  It was held that Art 49 and Art 54 of The Treaty on the functioning of the 
European Union (TFEU) did not preclude the application of German law to an English 
incorporated entity, because the provision in question did not question the legal capacity of 
the debtor or relate to minimum capital requirement which the Court had previously held to 
infringe the freedom of establishment.  Para 64 was limited to the time when the debtor 
was insolvent in accordance with the insolvency law applicable. 

•  
 

 
Comment 
 

This case is a good illustration of how the rules and legislation applicable to a debtor at the 
time of incorporation in one Member State may be extended by the commencement of an 
insolvency proceeding in a different Member State.  In this case the focus was a provision 
of German company law which is much talked about by practitioners, it imposes a hard 
time limit and duty on directors to file for insolvency proceedings within 3 weeks of the 
company being unable to pay its debts.  There is of course no equivalent time limit from 
the English law perspective, and the ability to impose personal liability on directors under 
the Insolvency Act is arguably more limited.  While the decision is perhaps not surprising, it 
confirms that the conditions as to commencement of the insolvency proceedings apply 
wholesale, and therefore the penalties that ensue from failing to adhere to the relevant 
condition may also be pursued by the liquidator in the jurisdiction where the insolvency is 
taking place.  In this regard, for debtors whose COMI changes, the case is a reminder that 
account must be taken of the local rules which apply in the Member States where they 
operate in addition to any remaining obligations in their originating Member State.  Where 
debtors operate in more than one jurisdiction or have moved their COMI to take advantage 
of proceedings available elsewhere, they need to be cognisant of the fact that this may 
also extend the potential risks and rules that apply in those jurisdictions where an 
insolvency process is commenced. 


