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Case: Re Lehman Brothers International (Europe) Limited [2015] EWHC 2269 (Ch) and 
[2015] EWHC 2270 (Ch), David Richards J, 31 July 2015 

Synopsis: These are two decisions on a further application (Waterfall II) by the 
administrators of Lehman Brothers International (Europe) (LBIE) relating to the distribution 
of the surplus available in the administration once all provable debts have been paid. The 
first decision (Waterfall II A) relates to statutory interest and the calculation of the currency 
conversion claim. The second (Waterfall II B) involved issues of construction of standard 
agreements entered into over the course of the administration, and their effect on statutory 
interest and currency conversion claims. This second decision also considers, obiter, the 
application of the principle in Ex parte James and of para 74 Sched B 1 IA 1986 to the 
enforcement of administration contracts.  The first instance and appeal judgments in the 
earlier Waterfall I application are discussed in technical bulletins 567 and 625. 

Topics covered: Administration; administration procedure; distributions; 
statutory interest; currency conversion claims 

 

The Decisions 
 
Waterfall  II A  

Part A of the Waterfall II application raised a number of issues on the construction of r 2.88 
IR 1986, and how the calculation of statutory interest for the period after the 
commencement of the administration should be determined.  There were also issues 
concerning the calculation of the non-provable currency conversion claim that had been 
the subject of the Waterfall I application. Some of the issues were, with the approval of the 
judge, agreed between the parties (and are not dealt with in this bulletin), but the following 
issues in particular required a determination by the Court. 

(a)  is interest under r 2.88(7) IR 1986 calculated on the basis of allocating dividends 
received by the creditor:   
 
(i) first to payment of accrued statutory interest at the date of the relevant dividends and 
then in reduction of principal; or  
(ii) first to reduction of principal and then to payment of accrued interest; or  
(iii) on some other basis?   
 
The Senior Creditor Group (which has general unsecured claims against LBIE) argued that 
statutory interest is to be calculated on the basis that dividends are notionally treated as 
having been applied first towards interest from the date of the administration to the date of 
the dividend, and then towards discharge of the principal amount outstanding.  
Accordingly, they argued, once a surplus arises, the dividends paid in respect of proved 
debts should be treated as having been appropriated first to interest, then to principal, with 
the result that, for the purposes of calculating statutory interest only, part of the proved 
debt should be treated as having been unpaid.  Reliance for this argument was placed on 
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Bower v Marris (1841) CR & P 351. The overall effect of that decision was that, once the 
debtor’s estate was in surplus, the creditor was free to treat the dividends he had received 
as appropriated to interest rather than capital.   
 
In his judgment, David Richards J examined at length subsequent authorities, as well as 
the position, in both bankruptcy and winding up, prior to the IA 1986 (and the background 
to the 1986 legislation on this point).   
 
He concluded that the application of the principle in Bower v Marris is incompatible with 
the regime established by r2.88: 

• the 1986 insolvency legislation was in many respects a new code, and the new 
provisions it introduced are not to be construed as if the previous law still applied 
   

• there was no doubt that the 1986 provisions dealing with post-insolvency interest 
were new (s 189 for example represented a complete change to the law concerning 
the payment of interest on debts proved in a winding up) 
   

• r2.88 contains no suggestion that the principle in Bower v Marris should be applied 
and, in the judge’s view, its whole tenor is contrary to it: r 2.88 is a direction to apply 
a surplus in the payment of interest, not a direction to apply the surplus towards part 
of the principal debt through a process of re-allocation of dividends paid. 

 
(b) Is a creditor entitled to statutory interest, a currency conversion claim and/or other non-
provable claims also entitled to any form of compensation in respect of the time taken for 
such claim to be discharged and, if so, how should that compensation be calculated? 

As regards statutory interest, the judge held that there was no entitlement to any 
compensation for the time taken to pay it.  The legislation made no provision for the 
payment of interest on statutory interest, and (absent a breach by the administrator of the 
obligation to pay statutory interest when applicable) the court had no jurisdiction to award 
interest or damages arising out of the time taken to pay statutory interest.  
 
As regards currency conversion claims, there is no provision in the legislation for the 
payment of statutory interest on such non-provable claims. R 2.88 applies to the payment 
of interest on proved, not non-provable, debts. If the contract between the company and 
the creditor with a currency conversion claim provided for interest on any unpaid part of 
the debt, the creditor was, in his judgment, entitled to include such interest as part of his 
non-provable claim, and r2.88 did not interfere with the enforcement of that contractual 
right as part of a non-provable claim. The entitlement to interest would, however, be 
dependent on contractual or other rights existing apart from the administration; no interest 
would be payable on a currency conversion claim where the underlying foreign currency 
obligation was not itself interest-bearing.   
 
In addition, the judge also held that a currency conversion claim did not have to be 
reduced by the amount of statutory interest payable on the provable debt (i.e. there was 
no offset of such statutory interest in circumstances where the underlying foreign currency 
obligation was not interest-bearing). The right to interest under r2.88 on the provable debt 
and the right to a non-provable currency conversion claim were separate rights, and the 
latter did not have to take into account the former.   
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(c) Are the words “the rate applicable to the debt apart from the administration” in r 2.88(9) 
apt to include (and if so, when) a foreign judgment interest rate or other statutory interest 
rate?   
 
The parties were agreed that if a creditor had obtained a foreign judgment before the 
commencement of the administration, and that judgment carried interest at a rate higher 
than 8% per annum (being the English judgment rate), the foreign judgment rate would be 
"the rate applicable to the debt". The Senior Creditor Group however also argued that that 
the words "the rate applicable to the debt apart from the administration" were apt to 
include (i) a rate which would have been applicable to the debt if the creditor obtained 
judgment for it, and (ii)  the rate applicable to a foreign judgment obtained after the 
commencement of the administration. The judge rejected both of these.  In relation to (i), 
the words "the rate applicable to the debt apart from the administration" should be given 
their obvious meaning of the rate in fact applicable to the debt; they could not be read as 
including a hypothetical rate which would have been applicable to a debt if the creditor had 
taken certain steps, for example, obtaining a foreign judgment. In relation to (ii), the 
wording in r 2.88(9)  refers to the rate applicable to the debt by reason of the rights of the 
creditor as at the commencement of the administration, and do not include interest on a 
judgment entered after that date.   
 
(d) How is statutory interest to be calculated in respect of contingent debts and future 
debts? 

The administrators argued that interest is payable under r 2.88(7) on future and contingent 
debts only from the date on which such debts fall due or are crystallised i.e., on the date 
on which a future debt matures or a contingent debt becomes payable.  The Senior 
Creditor Group argued that, in the case of both future and contingent debts, interest under 
the sub-rule is payable from the commencement of the administration.   The judge agreed 
with the Senior Creditor Group: statutory interest is payable on future debts and on the 
amount admitted to proof in respect of contingent debts from the date of the 
commencement of the administration. 

Waterfall II B 

The principal issue here was the effect, as a matter of construction, on statutory interest 
and currency conversion claims of a significant number of agreements entered into post-
administration by LBIE, the administrators and relevant creditors.  Currency conversion 
claims arise where, under r.2.86 IR 1986, debts and liabilities payable in a foreign currency 
have been converted into sterling at the date of the administration for the purposes of 
proof, and where sterling has depreciated between the date of the administration and the 
date of distribution in respect of such proofs. It had been held in Waterfall I, at first 
instance and on appeal, that creditors were entitled to payment of currency conversion 
claims as non-provable debts, ranking after statutory interest under r 2.88 IR 1986.   
 
The relevant agreements comprised: 

• a Claims Resolution Agreement (CRA), which aimed to provide a uniform set of 
rules for the return of trust assets and a standard methodology for the valuation of 
financial claims; and 
   

• Claims Determination Deeds (CDDs), which aimed to provide an agreed 
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determination process for the provable claims of unsecured creditors; there were 
various forms of these CDDs, including, from 2012, when the possibility of a surplus 
of assets in LBIE after the payment of proved debts arose, a provision that the 
relevant CDD did not affect the entitlement of creditors to statutory interest under r 
2.88 IR 1986 on their admitted claims, and after the commencement of the Waterfall 
I proceedings, a provision that the releases contained in the relevant CDDs did not 
affect currency conversion claims. 
 

The judge identified a number of important background factors and contextual 
considerations relevant to the construction of the CRA and the CDDs: 

• the administrators had, in proposing and entering into the agreements, been acting 
in accordance with their statutory duties, in the interests of the general body of 
creditors, which put the CRA and the CDDs in a very different position from an 
ordinary bilateral contract between parties with competing commercial interests; 
   

• the principal purposes of the CRA and the CDDs were clear, and a release or 
modification of the rights of creditors to statutory interest and a release of currency 
conversion claims were irrelevant to the achievement of those purposes; 
   

• statutory interest and currency conversion claims are different from other claims as 
they arise exclusively out of or in relation to claims which are admitted to proof; 
   

• there was no indication in any of the explanatory material made available to 
creditors that the agreements would have any effect on currency conversion claims; 
    

• in relation to the treatment of unsecured claims, the operation of the CRA and the 
CDDs would be subject to the mandatory provisions of IA and IR 1986, including 
r2.86, which provides, for the purposes of proof, for the conversion of a debt into 
sterling at the rate prevailing at the date of administration.  

 
 
The judge set out at length the relevant provisions of the CRA and of the CDDs, and 
concluded that, as a matter of construction, none had the effect of releasing or waiving 
currency conversion claims.   
 
The judge considered, in particular, provisions in the CRA which provided that all close out 
amounts would be denominated in US dollars, and for the conversion of amounts in other 
currencies to USD (at the rate prevailing at the date of the administration).  The US dollar 
amount would then, for the purposes of proving, be converted into sterling, again using the 
rate as at the administration date. The judge rejected the argument advanced by the 
Senior Creditor Group that this gave those whose debts were denominated in a currency 
other than USD a potential currency conversion claim by reference to the depreciation of 
sterling against the US dollar. Instead, it was necessary to look at the original currency in 
which a claim was to be paid by LBIE to determine whether the creditor had a currency 
conversion claim. He also rejected the administrators’ argument that the CRA had the 
effect of releasing a contractual right to be paid in a currency  other than sterling and 
substituting a right to be paid a sterling sum equivalent to the agreed amount expressed in 
USD. In his view, it would require clear words to exclude a currency conversion claim.  The 
conversion of close out amounts into USD was intended to do no more than produce a 
common currency of account for the purpose of discharging liabilities due from debtors of 
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LBIE by the appropriation of trust assets.    
 
Although his decision on the construction of the agreements disposed of the application, 
the judge also considered, as the issue had been fully argued, whether, if he had reached 
a contrary conclusion, he would have directed the administrators not to enforce any 
release of statutory interest and currency conversion claims under the CRA and the CDDs, 
either under the principle in Ex p James or under para 74 Sched B1 IA 1986.   
 
On Ex p James, “unfairness” was a sufficient ground for the principle to apply if the court 
thinks that it is right in all the circumstances to apply it: what constitutes “unfairness” will 
depend on the circumstances of the case. In his judgment, it would be “grossly unfair” to 
creditors who had entered into a relevant agreement to enforce any waiver or release of 
their statutory interest or currency conversion claims. All the background circumstances 
which the judge had taken into account in construing the agreements were relevant in this 
context: 

• the agreements were not ordinary commercial bilateral agreements but were made 
by the administrators in pursuance of their statutory duty to act in the interests of all 
creditors (including the counterparties to the agreements); 
   

• the release of statutory interest and currency conversion claims was irrelevant to 
the purposes of the agreement and a release would be an entirely unintended 
effect; 
   

• if the administrators had considered the agreements to have that effect, they would 
have drawn attention to it in the extensive circulars and explanatory notes to 
creditors; 
   

• the enforcement of releases of statutory interest and currency conversion claims 
would involve significant and unintended discrimination between different creditors 
for no reason connected with the purposes of the administration or the best 
interests of creditors as a whole (in particular comparing the position of creditors 
who had entered into different versions of CDDs). 

•   
 

In relation to para 74: 

• it was “trite” that an applicant under para 74 must show that the conduct of the 
administrator had or will harm his interests and also that the conduct would be 
unfair;  
  

• the enforcement of releases of statutory interest and currency conversion claims 
would harm  the interests of the creditors concerned; 
   

• as to unfairness, the factors relevant to Ex parte  James were equally relevant; the 
judge did not accept the submission that it cannot be unfair to enforce a term of a 
contract freely entered into – it will depend on all the circumstances of the case. 

 
Comment 
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The decision in Waterfall IIA provides some useful guidance on the calculation of statutory 
interest under r2.88, not least in confirming that the rule provides for a complete code for 
the payment of post-administration interest.  Issues regarding the treatment of interest 
when there is surplus are unlikely to be a consideration in most cases but the Waterfall II 
application shows that these issues can be significant when they do arise.  The decision in 
Waterfall IIB is of less interest from a general perspective and was ultimately decided on 
the basis of contractual construction.  It does, however, contain some interesting obiter 
comments on the principle in Ex parte James and the operation of para 74 Sched B1 IA 
1986 which have a broader appeal.    
 
Both decisions are to be the subject of an appeal, possibly to be heard in 2017, and the 
Court of Appeal decision in Waterfall I (regarding the non-provable currency conversion 
claim) is to be considered by the Supreme Court in the Autumn of 2016. In the meantime, 
the High Court has now heard the third and final part of Waterfall II (regarding the meaning 
and calculation of default interest under the ISDA Master Agreement and certain related 
master agreements). 


