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Case: Official Receiver v Norriss [2015] EWHC 2697 (Ch); HHJ Hodge QC, 14 September 
2015 

Synopsis: S236(3) IA 1986 does have extra-territorial effect. The decision in MF Global 
(UK) Limited [2015] EWHC 2319 (Ch) (technical bulletin 640) not followed 

Topics covered: Liquidation; Investigation powers/examinations; Extra-
territorial effect of s.236 (3) IA 1986; Cross border insolvency 

The Facts  

This was an application brought by the Official Receiver (OR) acting in his capacity as 
liquidator of Omni Trustees Ltd (the “Company”). The OR sought an order against Tristram 
Michael Norriss (Mr Norriss) pursuant to s236 IA 1986 for the production of a witness 
statement with supporting documents as mentioned below. The Company acted as trustee 
of an occupational pension scheme, and in July 2014 around £3.7m of the scheme’s 
£8.6m worth of assets was transferred from the Company to a scheme located in Hong 
Kong, which apparently acted upon instruction from Mr Norriss. The object of the 
application was to ascertain what had happened to the £3.7m that had been transferred.   
 
The application did not seek the examination of Mr Norriss, either in England or Hong 
Kong but instead sought, pursuant to s236, that Mr Norriss produce a witness statement 
with supporting documents to explain the transfer of monies. It should be noted that, 
although there were emails before the court (including an email on the morning of the 
hearing negotiating the arrangement of a transfer of £3.6 million to the OR in full and final 
settlement), Mr Norriss did not attend the hearing before HHJ Hodge QC, nor was he 
represented at the hearing, and the judgment should be considered in that light. 

 
The Decision  
 
HHJ Hodge QC, in an ex tempore decision, accepted the submissions made on behalf of 
the OR with “considerable reluctance and some hesitation”. Notwithstanding his doubts, he 
declined to follow the decision of David Richards J in MF Global [2015] EWHC 2319 (Ch) 
(see bulletin 640). S236(3) was regarded as having extra-territorial effect; and provided the 
test in British and Commonwealth [1993] AC 426 was satisfied, the court had jurisdiction to 
require a person resident outside England and Wales to produce any books or papers in 
his possession or under his control relating to the company.   
 
HHJ Hodge QC considered that the test set out by Lord Slynn in British and 
Commonwealth was satisfied; the documents required by the OR were necessary to allow 
him to carry out his statutory functions and their production did not impose any 
unnecessary or unreasonable burden on Mr Norriss.   
 
In respect of  MF Global HHJ Hodge QC noted the conclusion of David Richards J that, in 
the absence of authority and in the absence of what is now s237(3) IA1986, there was a 
good deal to be said for concluding that s236 was intended to have extra-territorial effect. 
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While this was noted, HHJ Hodge QC also noted that David Richards J still found it 
impossible to ignore the CA’s decision in Re Tucker [1990] Ch 148, which was concerned 
with the extra-territorial effect of s25 Bankruptcy Act 1914, a provision similar to s236. In 
Re Tucker, s 25 was held not to have extra-territorial effect. Therefore, by virtue of the 
similarities between the two provisions, David Richards J considered that s236 did not 
have extra-territorial effect.   
 
HHJ Hodge QC on the other hand was not satisfied that s25 and s236 were in fact so 
similar. Instead, he accepted the arguments put forward by the OR’s counsel, that s236 
was in fact structured differently. S25 permitted the courts to order the production of 
documents but such power was ancillary to, and dependent upon, the principal power in 
s25, which allowed the court to summon someone for examination. S236 by contrast 
granted the court power, through s236(3), to require a person to produce documents 
independently of the power to require his/her examination.   
 
Counsel for the OR pointed out that in Re Tucker,  the thrust of the decision was based on 
a concern that the courts should not compel someone to come within its jurisdiction for 
examination. This, it was suggested, should be distinguished from the “less intrusive” 
requirement to produce documents. Counsel submitted that, had this distinction been 
drawn to the attention of David Richards J, he may well have concluded that s236(3) was 
intended to have extra-territorial effect.   
 
HHJ Hodge QC’s attention was then drawn to the CA’s decision in Re Mid East Trading 
Ltd [1998] BCLC 240, which also considered the extra-territorial effect of s236(3) and had 
not been mentioned in the decision in MF Global. Chadwick LJ in that decision considered 
that, if making an order under s236 “in respect of documents which are abroad does 
involve an assertion of sovereignty, then that is an assertion which the legislature must be 
taken to have intended the courts to make in appropriate cases”. If that was correct it was 
not for the court to erect an additional hurdle of “exceptional circumstances”.   
 
Chadwick LJ considered in the Mid East Trading case that, provided the test in British and 
Commonwealth was satisfied, s236 should have extra-territorial effect. 

 

 
Comment 
 

There are now two contrary decisions at first instance on the extent to and manner in 
which s236 has extra-territorial effect. Until there is a decision of the CA, the usual 
approach in terms of precedent is provided by Colchester Estates (Cardiff) v Carlton 
Industries [1985] Ch 80 (at page 85) where the following statement can be found: 

“That unqualified statement of a general rule comes from a source to which the greatest 
possible respect is due. It is fortuitous that my own instinct should have coincided with it. 
However diffident I might have been in relying on instinct alone, the coincidence 
encourages me to suggest a reason for the rule. It is that it is desirable that the law, at 
whatever level it is declared, should generally be certain. If a decision of this court, 
reached after full consideration of an earlier one which went the other way, is normally to 
be open to review on a third occasion when the same point arises for decision at the same 
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level, there will be no end of it. Why not in a fourth, fifth or sixth case as well? Mr. Barnes 
had to face that prospect with equanimity or, perhaps to be fairer to him, with resignation. I 
decline to join him, especially in times when the cost of litigation and the pressure of work 
on the courts are so great. There must come a time when a point is normally to be treated 
as having been settled at first instance. I think that that should be when the earlier decision 
has been fully considered, but not followed, in a later one. Consistently with the modern 
approach of the judges of this court to an earlier decision of one of their number (see, e.g., 
Police Authority for Huddersfield v. Watson [1947] K.B. 842, 848, per Lord Goddard C.J.), I 
would make an exception only in the case, which must be rare, where the third judge is 
convinced that the second was wrong in not following the first. An obvious example is 
where some binding or persuasive authority has not been cited in either of the first two 
cases. If that is the rule then, unless the party interested seriously intends to submit that it 
falls within the exception, the hearing at first instance in the third case will, so far as the 
point in question is concerned, be a formality, with any argument upon it reserved to the 
CA" 

Based on this, does the exception apply in relation to the present case? 

In considering this, it is suggested that a third judge would need to consider other 
authorities which could be relevant, including the judgment of Burton J at first instance in 
Casterbridge Properties Ltd. [2002] BPIR 428, which considered s133 IA 1986 and also 
s236. Whilst the issue as to whether s236 could have full extra-territorial effect was not 
resolved, it was held that it did have partial extra-territorial effect, so that a witness outside 
England and Wales could be examined in the country of his/her residence – in that 
particular case Liechtenstein. Whilst such an order could not be enforced directly, an 
application could be made to the Princely Court in Vaduz and there was no reason to 
believe that the order would not be enforced. 

Such analysis reflects what was said in paragraph 33 of M F Global (albeit referring to 
s237(3)):   
 
“LCH France does not submit that the court lacks jurisdiction to make an order against it 
under section 237(3) in an appropriate case. The Court of Appeal held in Re Tucker that 
an order could be made under section 25(6) of the Bankruptcy Act 1914 against a person 
resident in a foreign state. However, before making any such order, the court will need to 
be satisfied that the case is covered by available procedural machinery by which the 
respondent could be compelled to comply with the order to produce documents or give 
evidence.” 

 What was important is that the applicants in M F Global did not rely upon French domestic 
law as to procedural machinery for compelling compliance but rather the Evidence 
Regulation, which was considered to be inapplicable. 

In the present case, the approach of HHJ Hodge QC was different in that the judge was 
not addressing the question of compelling compliance by a non-resident witness. He was 
concerned with the production of documents. Presumably, compliance in this regard would 
be enforced in the usual way under the procedures available in this jurisdiction. There was 
in particular no evidence as to available procedural machinery to compel compliance – 
whether the domestic law of Hong Kong or otherwise. In the view of the judge, the order 
could be made against Mr Norriss, who was resident in Hong Kong, without further ado 
although (and this was an important factor for the judge) it should be noted that this was a 
case involving the production of documents rather than the attendance of a witness. 
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Further litigation may still be required before the differences are resolved. Indeed, on the 
subject of further litigation and since writing the above, our attention has been drawn to a 
case from the Cayman Islands, albeit decided on  4 June 2015 – Re China Milk Products 
Group Limited (in liquidation) FSD No.83 of 2011 (AJJ). The case concerned whether the 
Cayman Islands Courts could issue a letter of request for assistance to the court in Hong 
Kong for the production of documents from a company's Hong Kong auditors. The 
application concerned s138 of the Companies Law (2013 Revision), which relates to “any 
person” and in this instance, any person having in his possession any property or 
documents to which the company appears to be entitled, so that the court could make an 
order for delivery up. While s138 is not identical to the English legislation, it is similar in 
terms. The judge observed that, while s138  contained no express power for the court to 
issue a letter of request to a foreign court, the expression “any person” must include 
foreigners who are in possession of property and documents outside of the Cayman 
Islands. Providing the court in the Cayman Islands could make an order under s138 
requiring the respondents to deliver up, there was no reason to refuse the letter of request. 

The request concerned the auditors' working papers, which, as is usual, were contractually 
the property of the auditors. However, the Cayman Islands Court considered that the 
request was about the company's ownership and/or entitlement to information and, 
therefore, that to approach the matter by reference to who owned the papers would be too 
simplistic. The proper way to view the auditors' working papers was that the information 
contained within them was derived from or provided by the company and so was the 
company's property. In reaching this conclusion, reference was made to the comments of 
Lord Sumption in Singularis Holdings Limited v PricewaterhouseCoopers [2014] 2 BCLC 
597 (technical bulletin 585) where he stated that "…..the Board would not wish to part with 
this case without expressing their doubts about whether the information which PwC 
acquired solely in their capacity as the company's auditors can be regarded as belonging 
exclusively to them simply because the documents in which they recorded that information 
are their working papers and as such their property." The liquidator would therefore be 
entitled to copies of the documents which recorded that information. It was not clear 
whether there would be redaction of the documents. 


