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Case: Re Overfinch Bespoke Vehicles Limited, Autobrokers Limited & Ors v Dymond & 
Ors (2015) [EWHC] 2691 (Admin) 

Synopsis:  In ordering the liquidators to comply with a requisition made by the applicants 
for a creditors' meeting to replace the liquidators, the High Court reviewed the authorities 
on the removal of liquidators using this process. The court distinguished the cases on the 
basis that a change of liquidator would not affect the liquidation process and the 
realisations being undertaken and, on the facts, there was no doubt as to the standing of 
the applicants. This case reinforces the operation of the majority voting principle which 
underlies the regime of creditor control in a creditors' voluntary liquidation. 

Topics covered:  Creditors' voluntary liquidation; Liquidators; Removal of 
liquidators from office; Compulsory liquidation; bankruptcy 

 

The Facts  

Overfinch Bespoke Vehicles Limited (the Company) went into creditors' voluntary 
liquidation (CVL) following an administration. The CVL was almost concluded, £2.4 million 
had already been distributed leaving £40,000 for  costs and distribution. At this late stage 
in the liquidation, creditors of the Company (the Applicants) sought to remove the 
liquidators from office due to the level of fees charged (£1.2 million in total) and concerns 
regarding the liquidators' conduct. 

The Applicants made two applications to the court. The first requested an order to be 
made under s112 IA 1986, directing the liquidators to call a meeting to consider their 
resolution for removal in accordance with the requisition from the creditors. In the 
alternative the Applicants sought an order for removal  for cause  shown under s172 
IA1986. 

The Applicants had previously attempted to requisition a creditors' meeting using the 
procedure in r4.114 IR1986 to replace the liquidators. The liquidators had refused, despite 
the fact that the Applicants constituted more than 25 percent by value of the unconnected 
creditors of the Company and the requisition was validly served. 

The Applicants confirmed that they were supported by others who were not parties to the 
application but intended to vote in favour of the resolution, and that together they would 
hold more than 50 percent of the creditor votes. Thus the Applicants claimed that, if the 
meeting was held, the resolution to replace the liquidators would be passed: G 
(Resources) Plc v Rastogi [2002] BPIR 1008. 

 

 
The Decision  
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The High Court made an order under s112 directing the liquidators to convene a meeting 
of the creditors in accordance with the Applicants' valid requisition. 

As this case was a CVL, the court stressed that this was a creditor-led process and that 
where creditors seek to exercise a right that is granted to them by the IR1986, there must 
be strong reasons shown for the court to deprive the creditors of such a right. 

A number of cases were considered where the court had overridden IR1986 and directed 
liquidators not to comply with their obligation to convene a meeting at the request of a 
sufficient number of creditors, but in the context of compulsory liquidation and bankruptcy. 

Re Barings plc No 6 [2001] 2 BCLC 159 provided a twofold test to be considered by the 
court when reviewing such a requisition:   
 
i) it must be conducive to the proper operation of the process of liquidation; and  
ii) it must do justice between all those interested in the liquidation. 

In Managa Properties v Brittain [2009] EWHC 157 (Ch) it was stated that the court had to 
consider the reality of the position and whether the applicants had shown that in all 
circumstances it was in the best interests of the liquidation for an order to be made. In Re 
Scot Young, [2014] EWHC 4315 (Ch) it was concluded that circumstances had to be 
unusual and suggested that it had to be established that the proposed removal would have 
a dramatically inconvenient effect on the outcome of the bankruptcy. 

On the facts here it was considered that the tasks remaining to the liquidators would not be 
substantively affected by a change in the office of liquidators (Re Barings) and there were 
no questions as to the standing of the applicants i.e. connected individuals or improper 
motive (Managa Properties). In light of this, and the process of majority voting being a key 
component of a CVL, it was ordered that the meeting should be held to allow the creditors 
to decide the issue.  The judge was mindful of the fact that there were provisions in the 
Rules to allow fees to be challenged without the need to call a meeting to remove the 
liquidator but drew the distinction that the costs of the two applications fell in different 
places, one to the assets of the company generally, so shared across all creditors, and the 
other at the cost of the single creditor applicant.  He felt it was for the creditors to 
determine which was more appropriate. 

The court ordered that the liquidators should be personally liable for the costs of the 
application and should not be entitled to an indemnity from the Company’s estate. 
 

 
 
Comment 
 
This case reinforces the fact that CVLs are at their heart a creditor controlled process.   
 
The courts are only prepared to deprive creditors of their voting rights under IR1986 in 
exceptional circumstances. This will generally be where the exercise of the creditor right 
will be damaging to the ongoing liquidation process or where allegations have been made 
against the liquidator for improper or collateral purpose.   
 
The court has the power to grant an order under s112 of the Act overriding the provisions 
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of IR1986 in the context of bankruptcy, compulsory liquidation and CVLs. However, the 
nuances between a CVL and compulsory liquidation are highlighted here by the emphasis 
the court placed on creditors' control in a CVL and the court's reluctance to override the 
creditors' majority voting rights in any circumstance.   
 
Ultimately the creditors have the right under the IR1986 to bring a valid meeting requisition 
to the liquidators to consider their removal. Liquidators will need to be prepared to present 
strong reasons to persuade a court that it would be in the interests of all parties to direct 
the liquidator not to comply with a valid meeting requisition or face severe costs sanctions. 


