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Case: Re MF Global UK Limited [2015] EWHC 2319 (Ch) (David Richards J, 31 July 
2015) 

Synopsis: S236 IA 1986 does not have extra-territorial effect but an order may be made 
under s237(3) for examination out of the jurisdiction where the appropriate machinery 
exists in the relevant foreign jurisdiction. 

Topics covered:  Special Administration, ss 236, 237(3) Insolvency Act, 
cross border insolvency; investigation powers/examinations 

 

The Facts  

The joint special administrators of MF Global UK Limited (MF Global) applied for an order 
under s236 IA 1986 that LCH. Clearnet Limited (LCH UK) and LCH. Clearnet SA (LCH 
France) should deliver up documents and witness statements of the sales or auction 
processes by which they closed out MF Global’s open positions shortly after the 
appointment of administrators. 

LCH France argued that the English court had no jurisdiction to make an order and LCH 
UK argued that even though it had jurisdiction over LCH UK, the court should not exercise 
its discretion to make the order. In the alternative the special administrators applied for an 
order under s237(3) that the English court should issue a request to the French court 
under the EC Evidence Regulation 1206/2001 to examine an officer of LCH France. LCH 
France argued that the Evidence Regulation did not permit such a request to be made. 

As MF Global was an investment undertaking, the EC Insolvency Regulation 1346/2000 
did not apply. 

 
The Decision  

All applications were dismissed. 

David Richards J noted that the onus lay on the administrators to show that the orders 
sought came within the court’s jurisdiction and that the court should exercise its discretion 
to make the orders. 

The judge, relying on the CA’s decision in the bankruptcy case of Re Tucker [1980] Ch 
148, held that s236 does not have extra-territorial effect, as the CA had held that s25 of 
the Bankruptcy Act 1914 had no extra-territorial effect. On that basis, the order could not 
be made in respect of LCH France. 

In further reliance of Tucker, the court held that s237(3) did permit the court to make an 
order against a person out of the jurisdiction, but only where the court is satisfied that “the 
case is covered by available procedural machinery by which the respondent could be 
compelled to comply with the order to produce documents or give evidence” [33]. In this 
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regard, the administrators relied on the EC Evidence Regulation rather than French 
domestic law. However, the Evidence Regulation provides that a request may not be made 
to obtain evidence not intended for use in judicial proceedings commenced or 
contemplated. As the purpose of the administrators’ request was to enable them to decide 
whether to bring proceedings, the Evidence Regulation did not apply. The judge rejected 
the administrators’ submission that the relevant proceedings for the purposes of the 
Evidence Regulation were the existing administration proceedings. Proceedings against 
LCH France were the only proceedings that would qualify. 

With regard to LCH UK, the court accepted that the application in respect of LCH UK fell 
within the scope of s236 but refused to exercise its discretion to make the order. The 
question for the court was whether the provision of information and documents requested 
related to something that required investigation (Re Adlards Motor Group Holding Ltd 
[1990] BCLC 68). The judge was not satisfied that the differences in bond prices were 
such as to warrant the making of the s236 order. As such the order was refused on the 
basis that it would serve no purpose: any proceedings which flowed from the provision of 
information and documents were bound to fail. 
 

 
 
Comment 
 
This is an interesting decision which appears to have been reached for pragmatic reasons, 
but the result may be considered to create an artificial distinction as it separates the 
sphere of operation of ss236 and 237(3) of the Insolvency Act – two provisions which on 
their face appear closely linked. The court made clear that s237(3) operates independently 
and s236 is limited to domestic insolvencies, and to this extent s236 is now out of step with 
other statutory provisions, for example s213 recently considered by the SC and held to 
have extraterritorial effect in Jetivia v Bilta [2015] UKSC 23. Moreover, applicants under 
s237(3) do not simply have to concern themselves with whether the order will be 
recognised in the foreign jurisdiction when petitioning the foreign court; they must also 
convince the English court of this before the court will be prepared to grant an order at all. 

This case is also interesting in the light of the Privy Council’s recent decision in Singularis 
(technical bulletin 585), in which the Board concluded that the common law power of 
assistance for the provision of information will only be available to foreign office holders if 
the relevant power is also available in the jurisdiction of the foreign office holders. In a 
way, this decision appears to follow a similar theme that the court will only oblige where 
the relevant power or machinery exists in the foreign jurisdiction. 


