
 

 1 

 

Case: Green v Gigi Brooks Limited [2015] EWHC 961 (Ch) (Hildyard J, 24 February 2015) 

Synopsis: Based on the evidence presented to the court, the court was not satisfied that 
the defendant company was, or was likely to be, unable to pay its debts, or that any of the 
purposes of administration would be achieved, notwithstanding that the circumstances of 
the case suggested that some court intervention might be appropriate. 

Topics covered:  Administration, Administration prodedure, s123 meaning 
of insolvency, s994 Companies Act 2006 

 

The Facts  

Kimberley Green (the “Applicant”) was a former director and shareholder of Gigi Brooks 
Limited (the “Company”), as well as the originator of its business.  The Applicant was also 
a creditor of the Company, although it was a matter of dispute as to whether the amounts 
owed to the Applicant were due.  The Applicant applied for the administration of the 
Company, following her exclusion from the Company’s business by Mr Kwan, who was 
also a director and shareholder of the Company. 

 
The Decision  

Hildyard J considered para 11 Sched B1 IA 1986 and in particular the fact that it was 
necessary for the court to be satisfied that the Company “is or is likely to be” [emphasis 
added] unable to pay its debts and that the purpose of administration would be 
“reasonably likely” to be achieved. 

As the Company was a start-up, no audited accounts had been filed at Companies 
House.  The management accounts available to the Applicant and presented as part of the 
application were out of date and no better information had been filed by Mr Kwan.  
Consequently, the current cashflow position and balance sheet positions were unclear.  Mr 
Kwan argued that the Company was a start-up, and therefore temporary cashflow and 
balance sheet difficulties were to be expected, indeed these had been envisaged and 
budgeted for.  The court also gave weight to the fact that the only unpaid creditors of the 
Company appeared to be the Applicant and Mr Kwan.  Therefore, while the Judge was of 
the view that the Company's financial position was not entirely secure, he was not able to 
conclude that the Company was, or was likely to be, unable to pay its debts for the 
purposes of para 11 Sched B1 IA 1986 (i.e. within the meaning of s123 IA 1986). 

The court then considered, if it was wrong in this respect, whether the purpose of 
administration was “reasonably likely” to be achieved.  The court’s view was that the 
evidence in this regard was so thin – consisting of a letter from a potential funder of the 
Applicant in acquiring the business, a brief estimate of the administrators’ costs and the 
statement of the administrators that the purpose could be achieved – that the court could 
not be satisfied on this point. 
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Ultimately, Hildyard J stated that, exercising his discretion, he would be reluctant to take 
the serious step of placing the Company in administration against the wishes of the 
majority creditor (Mr Kwan) and the Company, as represented by Mr Kwan. 

 
 
Comment 
 
This decision is useful in highlighting a number of issues.  The first is that administration is 
a serious step and that the court will not exercise its discretion if the requisite 
preconditions are not established, notwithstanding that there may be serious questions 
over the behaviour of the parties.  Although the exclusion of the Applicant from the 
Company's business was not before the court for adjudication in this case, the Judge did 
go as far as expressing regret at not being able to intervene, describing the circumstances 
as "ugly". Ugly or not, however, the Applicant's exclusion did not justify an administration 
order. The court also suggested that the Applicant might be better advised to make an 
application under s994 CA 2006 and argue that she had suffered unfair prejudice in her 
capacity as a shareholder of the Company. 

Secondly, this is an example where the courts have applied a pragmatic approach to s123 
IA 1986 cashflow and balance sheet insolvency in circumstances where the Company was 
a start-up and the financial evidence was unsatisfactory.  The court also seemed to be 
willing to accept that it was right to treat the director/shareholder indebtedness differently 
from that of “third party” creditors in coming to this conclusion. 

Thirdly, this case illustrates that it is critical, in making a creditor administration application 
based on evidence of general insolvency rather than a clearly evidenced unpaid debt, to 
have up-to-date information of the company's financial condition, together with evidence 
from the proposed administrators as to how the purpose of administration can be 
achieved.  It is rare that an outside creditor (or, as in this case, an insider who has been 
excluded) will have sufficient financial evidence to satisfy the requirements of an 
administration order.  Conversely, a company with less financial evidence available would 
appear to be at an advantage in defending an application where the company's solvency is 
unclear. 

Despite the guidance provided by the Supreme Court in BNY Corporate Trustee Services 
Limited and others v Eurosail-UK 2007-3BL plc [2013] UKSC 28 (see bulletin 484) and its 
application by the lower courts in a few subsequent cases, to quote the words of Lord 
Walker in Eurosail, the solvency test in s123 IA 1986 "is still very far from an exact test". 
For a key substantive test where certainty is desirable, we instead have a test which can 
be difficult and subjective to apply.. 


