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Case: Maud v. Aabari Block Sarl & anr [2015] EWHC 1626 (Ch), Rose J; Maud v Libyan 
Investment Authority [2015] EWHC 1625 (Ch), Rose J, 8 June 2015; Re Astra Resources 
Plc; Astra Resources Plc v Credit Veritas USA LLS [2015] EWHC 1830 (Ch), Richards J, 
23 June 2015 

Synopsis: The court refused to set aside bankruptcy and winding up petitions as an 
abuse of process where there was no collateral purpose; in Maud v LIA, a statutory 
demand was set aside where payment by the debtor would breach EU wide sanctions. 

Topics covered:  Liquidation; Bankruptcy; compulsory liquidation; 
liquidation procedure; statutory demands; winding up proceedings; 
bankruptcy proceedings; collateral purposes 

 

Maud v. Aabari Block Sarl - The Background 

The applicant ("Mr Maud") applied to set aside a statutory demand for the sum of £41 
million in respect of a judgment debt in favour of the respondents obtained pursuant to a 
consent order made by Teare J on 17 June 2011. 

Mr Maud and his business partner ("Mr Quinlan") had jointly owned a group of companies 
which had purchased a large real estate complex. The purchase was partly financed by a 
bank loan to the parent company, and partly by a personal loan from the same bank to Mr 
Maud and Mr Quinlan for which they were jointly and severally liable. The loans were 
secured by Mr Maud and Mr Quinlan's shares in the parent company and by Mr Quinlan's 
stake in a separate company. When Mr Maud and Mr Quinlan defaulted on one of the 
repayments, the bank accelerated the personal loan and transferred its rights under both 
loans to the respondents. The respondents obtained judgment on both loans in June 2011. 
In September 2011, they released their rights in respect of Mr Quinlan's stake in the 
separate company to investors who had an interest in that company, in return for £9.4 
million. They also bought Mr Quinlan's 50 per cent share of the parent company for €1 and 
agreed not to petition for his bankruptcy. 

Mr Maud submitted that the statutory demand against him should be set aside on two 
grounds. Firstly, under the Insolvency Rules 1986 r.6.5(4)(b) on the basis that it was 
sufficiently arguable that the September 2011 transactions had extinguished Mr Quinlan's 
debts to the respondents, thereby extinguishing his own joint and several liability. 
Secondly, under r.6.5(4)(d) on the basis that the respondents had served the demand for a 
collateral purpose, namely in order to exercise Mr Quinlan’s rights of pre-emption over Mr 
Maud’s shares in the parent company. 
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The Judge held that it was not arguable that the judgment debt had been discharged. 
Nowhere in the documentation of the September 2011 arrangements did it say that the 
personal loan to Mr Quinlan (and hence the judgment debt owed by Mr Maud and Mr 
Quinlan) had been paid off or was to be treated as having been paid off. On the contrary 
any such suggestion was contradicted by the wording of the documents. 

As to the argument based on collateral purpose, it was well established that court 
proceedings may not be used or threatened for the purpose of obtaining for the person so 
using or threatening them some collateral advantage to himself, and not for the purpose 
for which such proceedings are properly designed and exist. A party so using or 
threatening proceedings will be guilty of abusing the process of the court and therefore 
disqualified from invoking the powers of the court by the proceedings he had abused. 
Whether such abuse exists was a question of fact to be determined in all the 
circumstances of the case. 

In the context of winding up proceedings, the relevant authorities had been reviewed by 
the Privy Council in Ebbvale Ltd v Hosking [2013] UKPC 1 (technical bulletin 459). In that 
case the petitioning creditor was a trustee in bankruptcy of an individual and was seeking 
to wind up a company on the basis of a debt owed by the company and assigned to him. 
The company opposed the petition on the grounds that the respondent was using the 
petition process for the improper purpose of securing for himself an advantage in a High 
Court action between the bankrupt and the company. The Privy Council held that there 
was no abuse in those circumstances. 

Applying Ebbvale, the Judge held that there were two situations in which the pursuit of 
insolvency proceedings in respect of a debt which is otherwise undisputed will amount to 
an abuse. The first is where the petitioner does not really want to obtain the liquidation or 
bankruptcy of the company or individual at all, but issues or threatens to issue the 
proceedings to put pressure on the target to take some other action which the target is 
otherwise unwilling to take. The second is where the petitioner does want to achieve the 
relief sought but he is not acting in the interests of the class of creditors of which he is one 
or where the success of his petition will operate to the disadvantage of the general body of 
creditors. 

It was also clear from the authorities, and as a matter of common sense, that the 
jurisdiction of the court to dismiss a petition based on an undisputed debt on the grounds 
of collateral purpose must be exercised sparingly. Bankruptcy proceedings could not be 
allowed to become the forum for a detailed investigation into past and present 
relationships or an exploration of what the petitioner hopes to gain from the insolvency of 
the company or individual, in financial or personal terms and a consideration of whether 
those hopes were legitimate or not. 

Applying the authorities to the present case, there was no abuse of process here. Firstly, 
this was not a case where the respondents did not really want to make Mr Maud bankrupt. 
Secondly, it had not been suggested that the bankruptcy would damage the prospects of 
Mr Maud’s other creditors. In the circumstances, even if the respondents’ motive in 
bringing the petition was to trigger, by Mr Maud’s bankruptcy, Mr Quinlan’s rights of pre-
emption over Mr Maud’s shares, that did not mean that the petition was an abuse of 
process. 
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Maud v Libyan Investment Authority - The Background 
 
In addition to the application discussed above, Mr Maud also applied to set aside a 
statutory demand served on him by the Libyan Investment Authority ("the LIA"). By the 
statutory demand, the LIA claimed that Mr Maud owed it the sum of £17,574,778 pursuant 
to a guarantee entered into by Mr Maud. 

Mr Maud contended, amongst other things, that any payment he made would breach a 
sanctions regime which was currently in place and prohibited certain dealings with the LIA. 
Mr Maud relied in this regard on sanctions on Libya adopted in an EU Council Regulation 
No. 204/2011 ("the Regulation"). The Regulation was implemented in the UK by the Libya 
(Asset-Freezing) Regulations 2011. Whilst these sanctions regimes had been relaxed 
following the fall of the Qadhafi regime in October 2001, Mr Maud argued that the 
guarantee itself remained frozen and Mr Maud would be in breach of the sanctions regime 
if he paid the debt due under it. 
 

 
Maud v Libyan Investment Authority - The Decision 

The relevant provision of the Regulation provided that "all funds and economic resources 
belonging to, owned or held or controlled on 16 September 2011 by … the LIA … and 
located outside of Libya on that date shall remain frozen".  That provision was sufficiently 
wide to describe the conversion of contingent rights under a guarantee into cash once the 
principal debtor had defaulted and liability under the guarantee had arisen. In the 
circumstances the payment by Mr Maud of the sums due under the guarantee was 
prohibited. In these circumstances, the statutory demand should be set aside. In addition 
to the public interest in ensuring that the sanctions regime was observed, it was 
appropriate to uphold the debtor's private interest in not being compelled to make a 
payment which would expose him to criminal penalties. 

 

 
Re Astra Resources Plc - The Background 
 
This case concerned an application by a company for an injunction to prevent the 
respondent from presenting a winding-up petition. 

The company was incorporated in England but managed from Australia. The respondent 
was a company incorporated in New York. The parties had entered into a consultancy 
agreement. The petitioner issued a statutory demand against the company in the sum of 
approximately US$1.5 million for amounts said to be due under the consultancy 
agreement. 

A representative of the respondent sent an email to a director of the company, who had 
made personal investments in it, stating that a winding-up petition was being prepared. He 
invited the director to "join [the respondent] in its efforts as creditor … to force the 
company into involuntary bankruptcy and take over the leadership, through submission of 
a reorganization plan in the London Courts." 
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The company submitted that the presentation of the petition should be restrained as (1) 
the evidence showed a sufficient dispute as to the debt; and (2) any petition would be an 
abuse of process because the respondent's purpose in presenting was for a collateral 
purpose, namely to obtain control of the company. 
 

 
Re Astra Resources Plc - The Decision 

On the facts, the Judge held that the company had been unable to demonstrate a genuine 
dispute on substantial grounds as regards a claim by the petitioner for the amount of 
US$600,000 (although it was held that the remaining aspects of the claim which formed 
the basis of the petition were the subject of a potential dispute). 

As to the argument that the petition was an abuse of process, any "reorganization plan" of 
the type envisaged in the email could only be achieved in England through the "proper 
processes of a liquidation", which would require the liquidator's consent, or through a 
scheme of arrangement, which would require the court's approval. The effect was that a 
reorganisation would only be permitted if it was beneficial to the creditors as a whole, 
rather than just the petitioner. This was a far cry from the type of improper collateral 
purpose which arose in the authorities discussed by Lord Wilson in Ebbvale. The 
argument as to abuse of process was therefore not made out (and the application to 
restrain presentation of a winding up petition was dismissed). 

 

 
Comment 
 
The circumstances in which the court will set aside a statutory demand or grant an 
injunction to restrain presentation of a winding up petition in respect of a debt which is not 
disputed on substantial grounds are rare indeed. Maud v Libyan Investment Authority is an 
exceptional example of a case where the court took such a course of action because 
payment of the relevant payment would have been a breach of a sanctions regime. 

Maud v. Aabari Block Sarl and Re Astra Resources Plc are examples of the usual 
approach of the court to such arguments. They demonstrate that it will only be in very 
exceptional circumstances that the jurisdiction of the court to dismiss or restrain insolvency 
proceedings on the grounds of collateral purpose will be exercised. 


