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Case: Lutz v Bäuerle CJEU, C – 557/13, 16 April 2015 

Synopsis: The first CJEU decision to consider the scope of article 13 and article 5 of the 
Insolvency Regulation.  While article 13 is not, in principle, applicable to acts which take 
place after the opening of the insolvency proceedings, in certain circumstances, article 13 
would be applicable if an act takes place after the opening of insolvency proceedings on 
the basis of rights established before the opening of the insolvency proceedings. Further, 
an article 13 defence could be based on procedural requirements such as limitation 
periods or time bars. 

Topics covered:  Cross-border insolvency; EC Insolvency Regulations; 
applicable law and choice of law exceptions; rights in rem; avoidance 
actions; arts 4, 5 and 13 of the EC Insolvency Regulation. 
 
The Facts 

A German registered company operated a subsidiary registered in Austria, S, to sell cars 
to the Austrian market. L, an individual, purchased a car from S. S failed to deliver the car 
and consequently L commenced proceedings in Austria seeking reimbursement of the 
purchase price paid.   
 
The Austrian court issued an enforceable payment order in favour of L against S. Around a 
month later, S filed an application in Germany to open insolvency proceedings. The 
Austrian court subsequently granted leave to enforce the payment order and three bank 
accounts held by S with an Austrian established bank, B, were attached (the Attachment). 
Around three months later, insolvency proceedings in respect of S were opened in 
Germany. B paid the relevant sum to L around seven months after the insolvency 
proceedings were opened (the Payment).   
 
Over a year after the German insolvency proceedings had been opened in respect of S, 
S’s liquidator brought an action pursuant to German insolvency law seeking to have both 
the Attachment and the Payment set aside. Under German law, the Attachment was 
invalid as it was authorised and effected after the application to open insolvency 
proceedings had been filed. However, under Austrian law, the action was time barred as it 
was commenced over a year after the insolvency proceedings had been commenced.   
 
The question of which law applied depended on the interpretation and application of arts 
4(2)(m), 5 and 13 of the Insolvency Regulation. Art 13 provides a defence - and disapplies 
the general rule in art 4(2)(m) that the law of the Member State of the opening of 
proceedings governs the rules relating to the voidness, voidability or unenforceability of 
legal acts detrimental to all the creditors. Art 13 provides that art 4(2)(m) will not apply 
where a person who benefits from the act in question proves that the act is subject to the 
law of another Member State and that law does not allow any means of challenging the act 
in the relevant case. Art 5 provides protection for rights in rem of creditors or third parties 
in respect of property situated within the territory of another Member State at the time of 
the opening of the insolvency proceedings. However, art 5(4) specifically provides that art 
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5 shall not preclude actions for voidness, voidability or unenforceability as referred to in art 
4(2)(m) of the Insolvency Regulation.   
 
The German Federal Court of Justice (Bundesgerichtshof) referred a number of questions 
to the CJEU which meant that the CJEU had to consider:   
 
1. Whether art 13 could apply in circumstances in which a sum is attached before, but paid 
after, insolvency proceedings are opened?   
 
2. Whether procedural requirements such as limitation periods or time bars could be relied 
on as part of the art 13 defence and, if so, which law governs such procedural 
requirements (the law of the State where the insolvency proceedings have been 
commenced or the law governing the act in question)?   
 
The questions referred essentially go to the scope of both arts 5 and 13 of the Insolvency 
Regulation – two of the most important exceptions to the general rule that the law of the 
Member State where the insolvency proceedings have been opened governs the effects of 
those insolvency proceedings across the EU. 

 
The Decision 
 
The CJEU held that while art 13 is not, in principle, applicable to acts which take place 
after the opening of the insolvency proceedings, art 13 would be applicable if an act takes 
place after the opening of insolvency proceedings on the basis of a right in rem 
established before the opening of the insolvency proceedings. One way of viewing this 
conclusion is that, it is not the act which takes place after the opening of the insolvency 
proceedings that is being challenged, it is the right in rem on which the act is based that is 
being challenged. This conclusion was reached because:   
 
• Art 13 is an exception to the general principle in art 4(2)(m) that the law of the Member 
State of the opening of proceedings governs the rules relating to the voidness, voidability 
or unenforceability of legal acts detrimental to all the creditors. Art 13 seeks to protect 
parties’ legitimate expectations and the certainty of transactions. To interpret art 13 as also 
applying to acts which take place after the opening of insolvency proceedings would go 
beyond what is necessary to achieve that objective. Once insolvency proceedings have 
been opened, creditors are able to predict the effect of the application of the law of the 
Member State of the opening of insolvency proceedings on legal relations subsequently 
entered into with the debtor.   
 
• However, art 5 provides for a special regime for rights in rem. In light of their 
considerable importance for the granting of credit, art 5(1) provides that the opening of 
insolvency proceedings shall not affect rights in rem of creditors over property situated in 
the territory of another Member State at the time of the opening of proceedings. Although 
art 5(4) specifically permits actions for voidness, voidability, or unenforceability as referred 
to in art 4(2)(m), those provisions must be interpreted, in order to ensure the effectiveness 
of art 5(1), as not precluding a creditor from relying on art 13 by way of defence. 
Consequently, so long as the attachment was the exercise of a right in rem (as a matter of 
Austrian law – the CJEU confirming, as is indicated in the Virgos-Schmit Report, that it is 
the law of the Member State where the assets are located which determines the question 
of whether a right is a right in rem.) falling within art 5(1), L could rely on art 13 by way of  
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a defence to the German liquidator’s action.   
 
The fact that art 5(4) referred to “actions” rather than “rules” did not limit the scope of art 
5(4) solely to challenges by way of court actions. Given the use of “rules” in art 4(2)(m) 
“actions” should be read widely to refer to any legal action, legal measure or effect of law.   
 
The art 13 defence encompasses procedural provisions such as any limitation periods or 
time bars relating to actions to set aside transactions, and these must be assessed 
according to the law governing the act in question. This was because limitation periods 
and other time bars relating to actions to set aside transactions form part of the law of the 
Member State which may be invoked under art 13, and art 13 does not distinguish 
between substantive and procedural provisions. Excluding procedural provisions from the 
scope of art 13 would result in both arbitrary and differing results between Member States 
– dependent on what is and is not classified as procedural under the laws of each Member 
State – and run contrary to the aim of art 13; to protect parties’ legitimate expectations and 
the certainty of transactions. 

 
Comment 
 
This case is important as it is the first CJEU decision to consider the defences available 
under art 13.  In this respect the case clarifies a number of aspects.  First, it is now clear 
that art 13 cannot provide a defence for a stand-alone act carried out post the opening of 
the insolvency proceedings. However, where a payment is made post the commencement 
of the insolvency proceedings, if the payment is made pursuant to a right in rem granted 
prior to the insolvency proceedings being commenced, art 13 may still provide a defence 
to a challenge of the underlying agreement under which the payment has been made and 
therefore ultimately the post-insolvency payment. The same rationale should also apply in 
respect of set-off rights exercised after insolvency proceedings have been commenced but 
where the right to set-off was created prior to the insolvency proceedings being 
commenced. This is on the grounds that art 6(2) of the Insolvency Regulation (which 
concerns set-off) is identical to art 5(4) of the Insolvency Regulation.  In this respect the 
decision provides some reassurance that the provisions in the Insolvency Regulation 
aimed at protecting the legitimate interests of creditors and third parties will be given a 
wide interpretation.    
 
Secondly, the CJEU’s decision that both substantive and procedural provisions can be 
invoked under art 13 is consistent with the interpretation by the EFTA court in LBI hf v 
Merrill Lynch International Ltd (Case E-28/13) (bulletin 593) of art 30 of Directive 
2001/24/EC on the reorganisation and winding up of credit institutions (which is similarly 
worded to art 13) and with the inclusion in art 13 of the words “in the relevant case” – to 
mean the act should not be capable of challenge in fact.   
 
Finally and practically speaking, an insolvency officeholder thinking of challenging a 
payment made under the laws of another Member State will need to be mindful of and 
consider early on both the substantive and procedural requirements of the law of the 
relevant Member State (for example, relevant limitation periods and other time bars for 
bringing action). In considering which time bars may apply, the implication of the CJEU’s 
decision is clearly that, the closest equivalent hypothetical insolvency proceedings in that 
other Member State to those of the Member State where the insolvency proceedings have 
been opened, would need to be identified to determine whether the transaction is within 
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the relevant claw-back period as a matter of the relevant Member State’s insolvency law.    
 
It should be noted that a number of detailed questions concerning art 13 have been 
referred to the CJEU by the Finnish court in Nike European Operations Netherlands B.V. v 
Sportland Oy (Case C-310/14), including whether the requirement that “that law does not 
allow any meaning of challenging that act in the relevant case” should be interpreted as 
referring to both the general provisions and the insolvency rules of the applicable Member 
State’s laws. The CJEU will therefore be considering art 13 again shortly. 


