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Case: Re Crown Holdings (London) Limited and Crown Currency Exchange Limited [2015] 
EWHC 1876 (Ch) (Mr M H Rosen QC, 29 June 2015)  

Synopsis: The court was prepared to find that monies received into companies’ bank 
accounts were held on a constructive trust for the companies’ customers on the basis of 
unconscionable receipt.   
 
However, where the companies had gone into administration or liquidation, the right of a 
victim of fraudulent misrepresentation to claim a proprietary interest in sums deposited in 
the Companies’ bank accounts by exercising the right of rescission was lost, as the right to 
rescind is a personal one against the person committing the fraudulent misrepresentation. 
Only assets subject to present (rather than contingent) rights of a third party as at the date 
of the insolvency will fall outside of the insolvent estate.  

Topics covered:  Liquidation; trusts; constructive trusts; fraudulent 
misrepresentation; tracing. 
The Facts 

Crown Holdings (London) Limited and Crown Currency Exchange Limited (the 
“Companies”) had operated a currency exchange business, specialising in changing small 
sums of money for customers’ holidays and delivering the cash to their home address. 
Shortly after 1pm on 29 September 2010 the Companies’ bank stopped payments out of 
the Companies’ accounts. Despite this, the Companies continued taking customer orders. 
The bank blocked payments coming into the accounts at about 1pm on 1 October. The 
Companies eventually went into administration on 4 October and subsequently went into 
creditors’ voluntary liquidation. Following the Companies’ insolvencies, the directors and 
shareholders (among others) had been convicted of fraudulent trading and false 
accounting. 

The Liquidators applied to court for directions on two questions: 

1. First, on whether sums totalling £1.1 million which were paid into the Companies’ bank 
accounts after 1.10pm on 29 September 2010 (when payments out of the account were 
stopped) were held on trust for those customers who had paid the sums but not received 
the foreign currency in exchange; and 

2. Second, on whether sums totalling almost £360,000 found in envelopes at the 
Companies’ premises were held on trust for the customers to whom they were addressed. 

With regard to the first question, the customers (acting by their representatives) argued: 
(1) that they were entitled to rescind the contracts due to fraudulent misrepresentation, (2) 
that to allow the Companies to keep the money would amount to unconscionable receipt 
due to a total failure of consideration by the Companies and/or known mistake by the 
customers, and (3) the bank held the monies on an express trust for the benefit of the 
customers because the bank had knowledge of the customers’ mistake in making 
payments into the Companies’ accounts towards the end of the period of fraudulent trading 
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and because as agent for the Companies the bank expressed an informal trust in respect 
of monies received after the time at which trading ceased.  

The Liquidators argued that the right to rescind was lost by affirmation or delay (which was 
due to customers awaiting the outcome of criminal trials against the directors) and was 
ineffective after the commencement of the liquidations with the result that the money could 
not be re-vested in the customers. 

 
The Decision 
 
In relation to the first question, the judge noted that it was accepted law that where a 
contract has been entered into as a result of fraudulent misrepresentation it is voidable 
subject to rescission by or in favour of the victim (see Shalson v Russo [2003] EWHC 1637 
(Ch)). The court further held that it was established law that prior to rescission, a 
misrepresentee has no proprietary interest in the property transferred to the 
misrepresentor. The equitable right to rescind a fraudulently induced contract is a personal 
right against the misrepresentor only. The judge held that once a company goes into 
liquidation, its property becomes subject to a statutory scheme for distribution (see s107 IA 
1986). The provisions of the IA 1986 apply to all property beneficially owned by the 
company and it is only property subject to present (rather than contingent) rights of a third 
party as at the date of the liquidation that will fall outside of the insolvent estate. The court 
held that accordingly, at the time of the Companies going into administration and 
liquidation, the sums paid by the customers were sums to which the Companies had full 
legal and beneficial title. At this point the customers lost the right to rescind, along with it 
the right to regain title in equity to the transferred property. To find otherwise would 
prejudice the general body of creditors. 

In relation to the alleged express but informal trust, the judge did not accept that the bank 
acted as the Companies’ agent or an express trustee. The bank acted as a third party 
acting to protect its own position.   
 
However, the judge was prepared to find that there was a constructive trust arising from 
unconscionable receipt that was limited to payments transferred into the Companies’ bank 
accounts after the time at which the bank stopped the Companies from making any 
payments. 

The court accepted that key to the decision in Neste Oy v Lloyds Bank plc [1983] 2 Lloyd's 
Rep. 658 was the fact that as at the date on which payment was made, there was a total 
failure of consideration on the part of the recipient. Here, it was not until the bank decided 
to stop payments that there was or would be an inevitable failure of consideration. The fact 
that a failure of consideration was merely probable might not be enough. However, the 
court held that there can be overlap between total failure of consideration and mistake. 
The court held that customers who made payments after the bank had stopped payments 
out of the account were mistaken as to the Companies’ ability to provide consideration 
later in exchange. This was sufficient to find that there was a constructive trust arising from 
unconscionable receipt.  It would be determined at a later stage in the proceedings 
whether tracing would be possible.    
 
In relation to the second question, the judge found that title did not pass simply because 
customers had been identified by reason of the Companies preparing money for dispatch 
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and would only have passed on delivery. 

 

 
Comment 
 
The question of whether third parties can establish proprietary claims over assets in the 
possession or control of an insolvent company frequently rears its head, given that a 
successful argument would lead to the third party recovering in full rather than sharing pro 
rata in the insolvency. This can be particularly problematic for banks of insolvent 
customers, as was the case here. The judge in this case was clear that assets must be 
subject to present (rather than contingent) third party rights as at the date of a corporate 
insolvency in order for proprietary rights to be asserted. The court noted that the IA 1986 
may operate differently here as between a corporate and a personal insolvency with the 
consequence that a “mere equity” might be capable of assertion against a bankrupt’s 
estate. 

The judge examined case law in relation to unconscionable receipt including Neste Oy, Re 
Farepak Foods & Gifts Ltd (in administration) [2006] EWHC 3272 (Ch) and the recent CA 
decision in Re D&D Wines International Ltd [2014] EWCA Civ 215 (technical bulletin 562). 
While the judge was prepared to find a constructive trust based on unconscionable receipt, 
the Liquidators presented strong arguments against such finding. Ultimately, the decision 
was fact specific as can be seen by the judge’s clear distinction between monies received 
before and after the time at which the bank froze the accounts. 

Notwithstanding his finding of a trust, it was acknowledged that there may be tracing 
difficulties and potential issues around Clayton’s Case (1816) that may need to be 
addressed. 


