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Case: Fulton & Fulton v AIB Group (UK) PLC [2014] NI Ch 8; Horner J; 31 March 2014 

Synopsis: The Northern Irish High Court has held that a statutory demand was a form of 
legal process within the moratorium on legal proceedings in an administration, requiring 
the consent of an administrator (or leave of the court) for service, and that such consent 
could be given retrospectively. On the first point, the decision should be treated with 
caution.. 
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The Facts 

AIB appealed against a Master’s order setting aside statutory demands served by it on the 
partners of a partnership in administration (in respect of liabilities of the partnership, and in 
respect of a guarantee given by one partner for the liabilities of a company), on the basis 
that the demands were a form of legal process, so that service of them was a breach of 
the moratorium arising on the administration of the partnership under the Insolvency (NI) 
Order 1989, Sched B1, the Northern Irish equivalent of Sched B1, paras. 43 & 44 IA 1986. 
The administrators had not given their consent, at least prior to the appeal, nor had the 
court given leave, for service of the demands. 

 

 
The Decision 
As to whether service of the statutory demands was within the moratorium against legal 
process, Horner J considered that a statutory demand was a legal process, and was not 
akin to a notice under a contract (which was held in Olympia & York Canary Wharf Ltd 
[1993] BCLC 453, not to be a legal process as the serving of the notice did not require the 
court’s assistance, even as a precursor to legal proceedings). In reaching his decision 
Horner J relied on Frankice (Golders Green) Ltd (a regulatory panel decision noted in 
technical bulletin 299) and Arucana Ltd (a winding up petition), and held that “service of a 
statutory demand is part of a legal process which a creditor must follow if it wants to make 
a debtor bankrupt”. However, the consent of the administrators given at the appeal meant 
it was no longer necessary to decide if para. 43 placed a moratorium on the making the 
partnership members bankrupt ([6]- [12], [14]). 

Horner J also held that the administrators’ consent could be given retrospectively ([5]), 
applying Richards J’s obiter comments in Bank of Ireland v Colliers (see technical bulletin 
439). 
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Comment 
 
Although the point of whether a statutory demand is a legal process within the 
administration moratorium was rendered nugatory by the retrospective consent of the 
administrators ([14]), Horner J’s decision on that point seems to be questionable, and  
even wrong in principle.  
A statutory demand made under s268 IA 1986 is the replacement for the bankruptcy notice 
provisions in the Bankruptcy Act 1914. Unlike the latter, which the court was required to 
issue, a statutory demand is no more than a particular form for a creditor to demand that 
the debtor either pays up, or suffers certain consequences. Within the prescribed form 
itself lies an invitation to the debtor to initiate legal proceedings by applying to  the court to 
set the demand aside. Until an application to set aside is made by the debtor, or a 
bankruptcy petition is presented by the creditor, the court is not troubled by the demand, 
which is a matter between the creditor and the debtor exclusively (and, as many 
experienced debt avoiders know, it can become a de facto three week extension of the 
period of credit). That it is a prescribed form should not make it legal process any more 
than any other demand or a contractual notice. The distinction drawn by the judge in [6], 
that a statutory demand is qualitatively different to the sort of notice considered in Olympia 
& York, is a distinction which is very fine and arguably unjustifiable. He does not seem to 
have had his attention drawn to, or to have considered, the contrast with a court originated 
bankruptcy notice under the Bankruptcy Act 1914, nor to Shalson v D F Keane Ltd [2003] 
EWHC 599 Ch., which held that a statutory demand was not the commencement of legal 
proceedings under the Arbitration Act 1996. Further, Horner J also appears to place 
substantial reliance on Frankice (Golders Green) Ltd. From a certain perspective, it is 
difficult to accurately draw comparisons with “review proceedings” in the regulatory sphere 
with the serving of a statutory demand. 


