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Case: Re Comet Group Limited [2014] EWHC 3477 (Ch), Mr John Baldwin QC, 27 
October 2014 

Synopsis: An application for the production of documents under s 236 IA 1986 made for 
the purposes of considering whether to bring proceedings succeeded; the order was 
amended to exclude any reference to the production of “information” which was only 
available on an application for interrogatories, oral examination or affidavit. 

Topics covered:  Investigation powers/examinations; Section 236 IA 1986 

 

The Facts  

Whirlpool UK had supplied fridges and freezers to Comet. The appliances included 
refrigeration compressors supplied by Embraco, a company in the Whirlpool group.  In 
2011, Embraco and its parent company were fined by the European Commission following 
a finding that they had participated in an illegal cartel in relation to refrigeration 
compressors.   
 
The liquidators of Comet were considering whether there were sufficient grounds to pursue 
a claim against Whirlpool UK and Embraco for damages as a result of the supply of fridges 
and freezers having been at prices said to have been inflated as a result of the cartel 
activity.  To investigate the claim further, the liquidators made an application under s236 IA 
1986 for the production of “information and/or books, papers, other records and 
documents…” relating to, broadly, sales and pricing data and production costs data for the 
cartel period. 

 
The Decision  
The judge granted the application (with one amendment to the form of order sought by the 
liquidators).   
 
He rejected the respondents’ argument that the court had no jurisdiction to make the order 
on the grounds that the sales data did not relate to Comet itself or its business, dealings, 
affairs or property within s236 IA 1986. In the judge’s view, in a cartel damages claim such 
as the present one, the prices at which Embraco sold compressors might very well bear 
directly on the business and affairs of Comet. S236 should not be construed over narrowly 
and so long as the documents sought have some connection with the business or affairs of 
the company and are relevant to the proper carrying out by the office holder of his 
statutory functions, the court would have jurisdiction to make the order.   
 
The judge did however accept the respondents’ argument that the court has no jurisdiction 
under s236 to order production of anything other than books, papers or other records: 
seeking “information” could only be done by interrogatories, oral examination or affidavit 
(the liquidators amended the draft order to address this point).   
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On the issue of the court’s discretion to make the order (jurisdiction having been 
established), the respondents argued that the court should not accede to the application, 
on two main grounds.   
 
First, because the information/documents sought were not reasonably required for the 
purposes for which the liquidators contended (namely, to investigate whether, and if so, to 
what extent, Comet had suffered recoverable loss as a result of the cartel, and to decide 
whether or not to commence formal proceedings) . They submitted that it was clear from 
correspondence that the liquidators had already decided to issue proceedings and could 
not now resile from that position, and that the true motive behind the application was that 
the liquidators were seeking early disclosure of documents without having to provide 
security for costs in any litigation and to put pressure on the respondents to settle the 
claims and/or generally to obtain an unfair advantage in the proceedings. The respondents 
relied on the judgment of Robert Walker J in Re Atlantic Computers [1998] BCC 200, and 
the authorities referred to (at [208]) for the proposition that s236 should not be used to gain 
an advantage in litigation. The judge rejected this argument: having taken into account the 
asymmetry of information between the parties and the difficulties in proving causation in 
cartel damages cases, he was satisfied that the liquidators were being reasonable and fair 
and had established that they reasonably required to see the documents in order properly 
to carry out their functions and obligations.   
 
The judge also rejected the respondents’ second ground on discretion, namely that the 
production of documents would impose an unnecessary and unreasonable burden and 
costs on the respondents. He noted in particular that the respondents’ evidence did not 
provide any detail to support this argument, nor did that evidence address the liquidators’ 
point that, as Embraco had already faced cartel claims, the relevant documentation must 
have already been collated.    
 
Balancing all relevant matters, the judge was satisfied that the benefit likely to be gained 
by the liquidators from the making of the order substantially outweighed the burden likely 
to be imposed on the respondents. 
 

 
Comment 
Applications under s236 require Courts to carry out a careful balancing exercise between 
the interests of officeholders and the interests of respondents. This decision will no doubt 
be welcomed by officeholders, as it seems to represent a tipping of the scales in their 
favour, recognising in particular the effect of an imbalance in the information available to 
the parties.   
 
It is also an interesting example of an officeholder using s236 in the context of potential 
litigation. As a general rule, as highlighted in the judgment, the Courts have taken the view 
that s236 is not to be used to give officeholders special advantages in ordinary litigation in 
obtaining documentation early, nor to allow a “fishing expedition” to uncover wrongdoing.  
Here, the courts were willing to permit disclosure due to the information imbalance 
between the parties and the benefits to the estate greatly outweighing the inconvenience 
to the respondents.  The judge does not appear to give great weight to the fact that a letter 
before action had already been issued: given the nature of the potential cartel claims, it 
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seems it was considered proper to enable the officeholders to understand the insolvent 
estate’s potential claims for the benefit of creditors.   
 
This case illustrates that officeholders should be precise in making requests under s236, 
explain why the information is needed, show that they have attempted to obtain the 
information reasonably without recourse to the courts, and that they have considered how 
inconvenience and cost to the respondents can be minimised.  All these actions will 
encourage a favourable response from the Courts. 


