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Case: PricewaterhouseCoopers v Saad Investments Company Limited [2014] UKPC 35 
and Singularis Holdings Limited v PricewaterhouseCopers [2014] UKPC 36 (Lords 
Neuberger, Mance, Clarke, Sumption and Collins, 10 November 2014)  

Synopsis: The Privy Council decision: (1) SICL: The Bermuda Courts do not have 
jurisdiction to wind up a foreign company (except in limited cases defined in legislation, 
e.g. where a company is doing business in Bermuda by agents or has a branch).  PWC 
was able to challenge the winding up order despite being strangers to the liquidation as 
the challenge was based purely on jurisdiction and PWC was the sole direct target of the 
winding up order.  (2) Singularis: A common law power to assist a foreign liquidator by 
ordering production of information in circumstances where there is no jurisdiction to make 
a winding up order does exist but is subject to a number of limitations making it 
unavailable in the current circumstances.  

Topics covered:  Cross-border insolvency; conflict of laws; assistance in 
aid of foreign insolvency proceedings; common law cross border 
insolvency principles; judicial co operation; liquidator's powers & duties, 
investigation powers / examinations. 
 

The Facts  

The background facts are set out more fully in our technical bulletin 529.    
 
There are two closely connected appeals:   
 
(1) Saad Investments Company Limited (SICL): PWC appealed to the Privy Council 
against the decision of the Bermuda courts to make a winding up order against PWC in 
Bermuda in respect of Cayman incorporated SICL and to make an order for disclosure of 
documents.  SICL in turn argued that PWC had no standing to challenge the winding up 
order as a stranger to the liquidation.   
 
(2) Singularis Holdings Limited (Singularis): the joint liquidators of Singularis appointed in 
the Cayman Islands appealed against the decision of the Bermuda Court of Appeal 
holding that liquidators of a foreign company were not entitled to an order under section 
195 of the Bermudian Companies Act requiring PWC to attend for examination and 
produce all documents in their possession relating to Singularis. 

 
The Decisions  
SICL   
 
The Board held unanimously that the Bermudian court had no jurisdiction to wind up SICL 
under either of the local statutes relied on by the liquidators.   
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Of wider application is that part of the judgment given by Lord Neuberger which considers 
the question (also determined in favour of PWC) of whether PWC had any standing to 
challenge the validity, or appeal against the making, of the winding up order.  PWC could 
properly be described as strangers to the winding up in that they were neither the 
company itself, the official receiver, the liquidators, contributories or creditors and there 
was authority for the proposition that: (i) a stranger to a winding up cannot be heard on a 
winding up petition; and (ii) as a result has no standing subsequently to challenge the 
making or continuation of the winding up order (In re Mid East Trading Ltd [1998] BCC 
726).   However, the Board saw no reason why the first limb of that proposition should be 
"elevated into an immutable principle"[31].  In this case there were two important and 
unusual features. First, the opposition to the winding up order was based purely on 
jurisdiction and secondly, PWC was a "stranger" to the winding up only in the most 
technical sense.  PWC were in fact the "sole direct targets" of the winding up order as the 
sole reason for the winding up in Bermuda was to seek a disclosure order against PWC.  
Whilst the court should generally be very reluctant to give a person who is neither a 
contributory nor a creditor the right to be a party and to be formally heard in support of or 
against the making of a winding up order, there was no reason why, in exceptional 
circumstances, a person who would be directly affected (involving something more than 
that the person’s rights being detrimentally affected by the winding up order) should not 
have the right to be added as a party to the proceedings.    
 
PWC had the right to be added as a party, and should have been informed of the petition.  
The court had a power to order a stay of the winding up proceedings and the Board did 
so.   
 
Singularis   
 
The Cayman liquidators relied on Cambridge Gas Transportation Corporation v Official 
Committee of Unsecured Creditors of Navigator Holdings Plc [2007] 1 AC 508 to seek 
common law assistance from the Bermudian court.  The liquidators’ appeal was 
unanimously dismissed, although the Board disagreed on the extent of the grounds for 
doing so.   
 
1. Common law power to assist a foreign liquidation "as if" it was a domestic insolvency?   
 
The liquidators argued, relying on Cambridge Gas, that the Bermudian court had the 
power to order PWC to produce information necessary for the Cayman liquidation because 
the court would be able to make such order in respect of a Bermudian incorporated 
company under s195 of the Bermudian Companies Act.  Therefore, relief could be applied 
"as if" Singularis was Bermudian.  The Board held that this was at odds with the previous 
decision of the Privy Council, Al Sabah v Grupo Torras [2005] 2 AC 333, which was not 
referred to in the advice of the Board in Cambridge Gas.  The Board was unanimous in 
deciding that Cambridge Gas was wrong on this point, and there is not, nor should there 
be, any common law principle that, where local legislation does not provide for relevant 
assistance to a foreign officeholder, the local legislation should be applied "as if" the 
foreign insolvency were a local insolvency.  In the Board's view, to apply insolvency 
legislation "as if" it applied would be a "usurpation of the legislative function" (Lord Collins, 
[64]).    
 
2. Common law power for a court to assist foreign winding up proceedings so far as it 
properly can   



 3 

 
Whilst holding that there was no power to apply "as if" relief, the majority of the Board 
(Lords Sumption, Collins and Clarke) held that the principle of modified universalism itself 
(as expressed in Cambridge Gas) was part of the common law and should not be 
discredited.  However, the court's common law power to assist was subject to local law 
and local public policy and the courts could only ever act within the limits of their own 
statutory and common law powers.  The question of how far it was appropriate to develop 
the common law so as provide assistance depends on the nature of the power that the 
court is being asked to exercise.  In the majority’s opinion, there was a power at common 
law to assist a foreign court of insolvency jurisdiction by ordering the production of 
information where this is necessary for the administration of a foreign winding up.  That 
power was however subject to a number of limitations: 

• First, it is available only to assist the officers of a foreign court of insolvency 
jurisdiction or equivalent public officers. 
   

• Second, the power of assistance exists to overcome the problems posed for a 
worldwide winding up by the territorial limits of each court's powers.  It is not 
therefore available to enable foreign liquidators to do something which they could 
not do even under the law by which they were appointed.  
   

• Third, it is available only when it is necessary for the performance of the 
officeholder’s functions.  
  

• Fourth, the power must be consistent with the substantive law and policy of the 
assisting court (so, for example it would not be a permissible mode of obtaining 
information for use in actual or anticipated litigation). 
   

• Finally, it is subject to the foreign liquidator being prepared to pay the (innocent) 
third party’s reasonable costs of compliance.  

  
Here the Cayman liquidators failed because the material they sought in Bermuda would 
not be obtainable under the laws of the Cayman Islands where they were appointed and 
pursuant to which Singularis was being wound up.  It was not a proper use of the power of 
assistance to make good a limitation on the powers of a foreign insolvency court under its 
own law [29]. 

Minority view   
 
Lords Mance and Neuberger agreed that, if such a common law power existed, it should 
not in any event be exercised.  They went further however and considered that the 
principle of modified universalism does not extend to ordering the production of 
information. Lord Mance held that the powers of the court at common law to make orders 
for the provision of information are confined to situations (which he identifies at [137] and 
[147] of his judgment) where there is a "recognisable legal claim to protect, based either 
on a title or right to property or on some wrongdoing supported by appropriate evidence", 
and the Cayman liquidators' case did not fall into any of those categories.  Lord Neuberger 
stressed that, as it was not necessary to decide the issue on the appeal he would have 
preferred to leave the issue of whether a common law power to order the production of 
information existed to be decided "when it needs to be".  He noted ([154]) that "the extent 
of the extra-statutory powers of a common law court to assist foreign liquidators is a very 
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tricky topic on which the Board, the House of Lords and the Supreme Court have not been 
conspicuously successful in giving clear guidance". 
 

 
Comment 
Singularis: what (if anything) survives of the principle of modified universalism after this 
case?  As Lord Sumption states (at [18]): "Cambridge Gas marks the furthest that the 
common law courts have gone in developing the common law powers of the court to assist 
a foreign liquidation."  Cambridge Gas was authority for three propositions: (i) the principle 
of modified universalism, i.e. the court has a common law power to assist foreign winding 
up proceedings so far as it properly can; (ii) this includes doing whatever it could properly 
have done in a domestic insolvency (including the application of domestic legislation "as if" 
it applied to foreign proceedings), subject to its own law and public policy; and (iii) this 
power is itself the source of its jurisdiction and the absence of in rem or in personam 
jurisdiction according to ordinary common law principles is irrelevant.   
 
Recent case law had already chipped away at these three propositions.  Rubin (see 
technical bulletin 443) held that proposition (iii) was wrong and that ordinary principles of 
jurisdiction apply in an insolvency.  The Singularis decision has held that limb (ii) is now 
wrong, too. This leaves the court with a common law power to assist in circumstances 
where it is appropriate for the common law to be developed.  Any assistance must be 
evaluated on a case by case basis and will be (as in the case at hand where the 
assistance requested was the production of information) subject to strictly defined limits.  
The Board also expressed the view that Re Phoenix Kapitaldienst GmbH [2012] EWHC 62 
(Ch) (see technical bulletin 391) and the first instance decision in Picard v Primeo Fund 
were wrong.   
 
Many insolvency practitioners may see this decision as a backwards step in the 
development of cross border insolvency cases.  It is however worth noting that the case 
only deals with co-operation and assistance from the common law perspective.  From the 
English law perspective, there are other statutory frameworks which promote and give 
access to foreign liquidators when seeking such co operation and assistance from the 
English courts, namely, s 426 IA 1986, the EC Regulation on Insolvency Proceedings, the 
Cross Border Insolvency Regulations, in addition to foreign liquidators being able to 
commence ancillary winding up provided they meet certain criteria.  So whilst the Privy 
Council may not be advocating a broad approach to cross border co-operation and 
assistance based on the common law, in practice, the limits imposed on modified 
universalism by this case may be disappointing, but do not signify an end to co-operation 
and assistance in all cross border cases.  Indeed from the English law perspective, the 
range and availability of assistance that may be provided to foreign officeholders by the 
English courts may mean that they remain at the forefront of international cases for some 
time to come.  What the case undoubtedly highlights is that the legislation in former 
Commonwealth states may need some updating so that those courts can deal with cross 
border cases in the future.   
 
SICL: the SICL decision supports the proposition that, in exceptional circumstances, 
persons who are, in truth, strangers to a liquidation may have locus to be heard on a 
winding up petition.   
 



 5 

A winding up petition is ordinarily advertised, which gives the public at large knowledge of 
the petition.  It now seems to follow that advertisement may not be sufficient notice in all 
circumstances and that persons who will be directly affected by a winding up order may 
need to be made specifically aware of the petition (although the Board did not offer clear 
guidance on who would be considered to be "directly affected", nor how such persons 
ought to be notified and what notice period would be appropriate).  It does appear odd in 
this case that PWC were not formally notified of the petition given they were its intended 
target.  However, given that the Board was keen to emphasise the exceptional nature of 
the case, it remains to be seen what the precedent value of the SICL decision really is. 


