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Case: Mark Robin Sands v (1) Carlos Layne (2) Wycombe District Council [2014] EWHC 
3665 (Ch); David Donaldson QC, sitting as a Deputy High Court Judge; 12 November 
2014 

Synopsis: The review jurisdiction under s.375(1) IA 1986 does not apply to a decision 
made on appeal under s.375(2) IA 1986. Obiter observations were also made about 
s.271(3) IA 1986 

Topics covered:  Bankruptcy; Review; Unreasonable refusal to accept an 
offer to secure or compound for a debt 
 

The Facts  

On 7 July 2011 a bankruptcy order was made against Mr Layne (L). Although the provision 
of security had been mentioned, none was offered, and L’s only answer had been that the 
petitioner was unreasonable in refusing payment by instalments, which the district judge 
rejected given the time required for payment in full. On 4 August 2011 L applied for 
permission to appeal and for an extension of time to do so, claiming that he was solvent 
and his assets exceeded his liabilities, and that he would have offered security over the 
equity in his home worth about £68,000.   
 
A TiB was appointed on 22 September 2011, who was replaced by Mr Sands (S) in April 
2012.   
 
On 9 March 2012 Peter Smith J ordered that the application for permission should be 
heard by a High Court judge, with the appeal to follow immediately if granted. In the event 
the parties agreed a consent order, made by the same deputy judge (David Donaldson 
QC) on 29 June 2012, under which the bankruptcy order was set aside on the basis that 
L’s interest in his home stood charged with payment of £61,000 by monthly instalments 
expiring in April 2016. A charge was duly registered and L paid the instalments, albeit with 
some lapses.   
 
On 25 June 2013 S applied to rescind the consent order of 29 June 2012 under s.375 IA 
1986.  S  argued that L and the petitioner had failed to take account of their obligations to 
the TiB and to the position of the unsecured creditors, said to exceed £300,000, and that 
they should have drawn the attention of the court to the unsecured creditors and/or notified 
the TiB so that he could defend their interests because the provision of security would 
prejudice them, contrary to what L had said. On 7 November 2013 the application was 
transferred by the district judge to the High Court and it came before the same deputy 
judge. 

 
The Decision  
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With some diffidence, the deputy judge followed the decision of Briggs J in Appleyard v 
Wewelwala [2012] EWHC 3302 (Ch)  - see bulletin 450 - in dismissing the TiB’s 
application. The review mechanism in s.375(1) IA 1986 did not to apply to an order made 
by a judge of the High Court on an appeal under s. 375(2) IA 1986 ([14] & [15]). However, 
the deputy judge went on to consider the position if he was wrong, and s.375(1) IA 1986 
extended jurisdictionally to an appellate decision.   
 
In relation to the position under s.271(3) IA 1986 (unreasonable refusal of an offer to 
secure or compound the petitioner’s debt), the deputy judge indicated that, in so far as 
other unsecured creditors may be affected by the provision of the security to the petitioner, 
it was neither necessary nor appropriate for their interests to be addressed in the context 
of a bilateral dispute between the parties to the petition and, in particular, where an offer of 
security is rejected, whether a bankruptcy order should be made or refused. The deputy 
judge felt that the legislation provided a targeted remedy in suitable cases – using the 
preference provision to set the security aside ([18]-[22]).   
 
The judge also indicated that the position and status of a TiB only arose after and resulting 
from adjudication: the position was no different on an appeal against adjudication. The TiB 
therefore had no interest in the outcome of a dispute as to adjudication, and S did not 
have standing to apply for review of the consent order under which the bankruptcy order 
had been set aside. If that was wrong, a factor which would have arisen in the context of 
the exercise of the judge’s discretion would be the delay of almost a year before the 
application was made. It was unnecessary to decide this point which would have required 
fuller submissions. 

 
Comment 
Whilst the decision to dismiss the application on the jurisdictional issue tentatively followed 
Appleyard v Wewelwala and is not in that regard controversial in its approach, Members 
may wish to exercise caution in relation to the deputy judge’s obiter remarks, especially as 
it is understood that there is to be an appeal from this decision.   
 
In relation to s 271(3) IA 1986, it appears to be suggested by the judge that the position of 
unsecured creditors did not require consideration in the context of an offer to secure or 
compound the petition debt, even absent evidence of the debtor’s ability to pay all his 
debts,  although there was no targeted argument on the point ([19]-[20]). The suggestion 
made by the deputy judge that there could be a preference claim under ss.340/341 IA 
1986 directed against any security did not mean that the court was required to anticipate 
such a scenario by making a bankruptcy order on the original petition.   
 
Whilst unreasonable refusal of an offer plainly involves the parties to the petition, it is 
unclear why the interests of the general body of creditors could not be considered given 
the use of the word “may” in s.271(3) IA 1986. This would then accord with the usual view 
that bankruptcy is a class remedy affecting all creditors, at least upon the making of a 
bankruptcy order.   
 
Some support for this approach can be derived from s.282 IA 1986 (annulment) where the 
use of the word “may” is generally regarded as conferring on the court the discretion to 
refuse to annul even though one or other of the gateways for annulment has been 
established. Plainly the discretion in this regard might only be used in a limited number of 
cases but there would be jurisdiction to do so in an appropriate case. In this regard the 
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decisions in Askew v Peter Dominic Limited [1997] BPIR 163, Hope v Premierspace 
(Europe) Limited [1999] BPIR 695 and Owo – Samson v Barclays Bank PLC and anor  
[2003] EWCA Civ 714 (in particular paragraph [35]) are all instructive.   
 
Leaving aside the deputy judge’s comments about S’s standing to appeal against the 
consent order which set aside the bankruptcy order, given the limited argument,  Members 
should keep in mind the approach adopted in Appleyard v Wewelwala where Briggs J 
deployed the court’s inherent jurisdiction to provide for the TiB’s expenses, rather than by 
seeking to review an appellate order. It may yet be that there will be changes made about 
the position of a TiB on an appeal, at least in relation to his expenses, and it is worthwhile 
keeping in mind the following paragraph from Appleyard v Wewelwala  ([37]):   
 
“By way of postscript it is most unfortunate that it was not appreciated by either of the 
parties to Mrs Wewelwala’s appeal last December that Mr Appleyard’s expenses need to 
be addressed. A trustee in bankruptcy’s expenses are an important matter to be dealt with 
on an appeal against a bankruptcy order heard after his appointment as they are in any 
application for rescission or for annulment. To the extent that the Insolvency Rules fail to 
make this clear consideration should be given to their amendment or to the issue of an 
appropriate practice direction. In any event it is to be hoped that the reporting of this 
judgment may draw this aspect of bankruptcy practice and procedure to the attention of 
litigants and their professional advisers.” 


