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Case Nickel & Goeldner Spedition GmbH v “Kintra” UAB, Case C-157/13 & Burgo Group 
SpA v Illochroma SA (in liquidation) and Jérôme Theetten, Case C-327/13 

Synopsis: The Court of Justice of the European Communities has delivered judgment on 
two cases involving the interpretation of Council Regulation (EC) No 1346/2000 on 
insolvency proceedings 

Topics covered:  EC Insolvency Regulation 1346/2000; Cross-border 
insolvency; EC Judgments Regulation 44/2001 
 
The Background  

In Nickel, the court considered the meaning of “directly derived” or “closely connected with” 
insolvency proceedings and ruled that an action by an administrator for payment in respect 
of services comprising the international carriage of goods provided by an insolvent 
Lithuanian company did not fall within the scope of the EC Insolvency Regulation.  

In Burgo, the court confirmed that: 

1. Member States may determine which parties may apply to open secondary proceedings 
in accordance with their own national laws, but those national laws may not restrict such 
persons to creditors domiciled in or having their registered office in that Member State or 
insist that their claim arise from the operation of an establishment in that Member State; 

2. secondary proceedings may be opened in the Member State where a debtor has its 
registered office provided it has an establishment there and its COMI is in another Member 
State; and 

3. local courts faced with a request to open secondary proceedings may take into account 
factors as determined by national law when determining whether to open such 
proceedings provided those factors are consistent with the general principles of the EC 
Insolvency Regulation. 

 
The Facts - Nickel & Goeldner Spedition GmbH 
Kintra, a Lithuanian company, entered into an agreement with Nickel & Goeldner 
Spedition, a German company, in which Kintra was to provide services involving the 
international carriage of goods provided by Kintra for Nickel & Goeldner Spedition in other 
Member States, including France and Germany.  Kintra’s administrator subsequently 
brought proceedings against Nickel & Goeldner Spedition for non-payment, arguing that 
the matter was based on Article 14(3) of the Lithuanian Law on the insolvency of 
undertakings and that as the insolvency proceedings were main proceedings under the EC 
Insolvency Regulation, the Lithuanian court had jurisdiction.  Nickel & Goeldner Spedition 
counter-argued that the matter was essentially a civil and commercial one and that it fell 
within the jurisdiction of the EC Judgments Regulation (also known as the Brussels 
Regulation) and article 31 of the Convention on the Contract for the International Carriage 
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of Goods by Road (“CMR”).  

Under article 2(1) of the Judgments Regulation, a party is (with certain exceptions) entitled 
to have proceedings brought against them in the Member State in which they are 
domiciled or registered.  “Bankruptcy, proceedings relating to the winding-up of insolvent 
companies or other legal persons, judicial arrangements, compositions and analogous 
proceedings” are an exception to that rule, provided that the matter relates to insolvency 
proceedings and judgments which are “delivered directly on the basis of the insolvency 
proceedings and are closely connected with such proceedings”. 

At first instance the Lithuanian court made an order in Kintra’s favour, which was upheld 
on appeal on the basis that the matter fell within the exception laid out in Article 1(2)(b) of 
the Judgments Regulation, namely that the matter related to insolvency proceedings.  
Nickel & Goeldner Spedition challenged the decision and the Lithuanian Supreme Court 
stayed proceedings whilst referring the question to the ECJ. 

 
The Decision - Nickel & Goeldner Spedition GmbH 
The ECJ noted that the words “civil and commercial” matters were intended to be broadly 
interpreted.  Only actions which derive directly from insolvency proceedings and are 
closely connected with them are excluded from the scope of Judgments Regulation.  In 
essence, if the question of law raised in an action is independent of the insolvency 
proceedings, it will not fall within the EC Insolvency Regulation.  The fact that the action 
brought by the administrator in this case happened to be commenced after the opening of 
insolvency proceedings and by an insolvency practitioner did not substantially alter the 
nature of the claim with the result that the matter did not have a direct link with the 
insolvency proceedings.  As such the matter fell within the scope of the Judgments 
Regulation. 

The ECJ also confirmed that where a dispute falls within the scope of both the Judgments 
Regulation and the CMR, a Member State may, in accordance with Article 71(1) of the 
Judgments Regulation, apply the rules concerning jurisdiction laid down in Article 31(1) of 
the CMR.  As Lithuania had entered into the CMR before the Judgments Regulation and 
because the CMR was consistent with the Judgment Regulation’s policy of judicial 
cooperation in civil and commercial matters, the provisions of the CMR prevailed. 

 
The Facts - Burgo Group SpA 
In 2008, the French court placed all the companies in the Illochroma group into liquidation, 
including Illochroma, which was incorporated in Belgium.  The Burgo Group, incorporated 
in Italy, claimed to be owed money by Illochroma for the supply of goods and requested 
the opening of secondary proceedings in Belgium.  That request was denied and the 
Burgo Group appealed.  Illochroma had two places of operation in Belgium where it owned 
property, bought and sold goods and employed staff.  However, Illochroma argued that 
because its registered office was in Belgium, it could not also have an establishment there 
within the meaning of the EC Insolvency Regulation.  

Illochroma further argued that because the Burgo Group was not registered in Belgium, it 
had no standing to request the opening of secondary proceedings there.  This was despite 
Belgian national law providing that those parties seeking to open secondary proceedings 
are not restricted to parties with their registered office in Belgium.  
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The EC Insolvency Regulation itself provides that in relation to territorial proceedings, the 
request must be made by a local creditor or by a creditor whose claim relates to operations 
of the establishment.  However, in relation to secondary proceedings, the liquidator in the 
main proceedings or any other person empowered under the national law of that Member 
State may request the opening of secondary proceedings.    

The final question referred to the ECJ was whether the court of the Member State being 
asked to open secondary proceedings may exercise discretion based on factors of local 
law as to whether to open such proceedings, particularly to protect local interests. 

 
The Decision - Burgo Group SpA 
The ECJ ruled that: 

1. Where winding-up proceedings are opened in respect of a company in a Member State 
other than that in which it has its registered office, secondary proceedings may also be 
opened in respect of that company in the other Member State in which its registered office 
is situated and in which it possesses an establishment. 

2. It is only in relation to territorial proceedings that the right to request the opening of 
proceedings is limited to creditors who have their domicile, habitual residence or registered 
office within the Member State in which the relevant establishment is situated, or whose 
claims arise from the operation of that establishment.  The question as to which person or 
authority is empowered to seek the opening of secondary proceedings must be 
determined on the basis of the national law of the Member State within the territory of 
which the opening of such proceedings is sought. However, the right to seek the opening 
of secondary proceedings cannot be restricted to creditors who have their domicile or 
registered office within the Member State in whose territory the relevant establishment is 
situated, or to creditors whose claims arise from the operation of that establishment. 

3. The court before which the request for the opening of secondary proceedings has been 
brought may take account of criteria as to appropriateness of opening such proceedings. 
This issue is governed by the national law of that Member State.  When establishing such 
criteria, Member States must comply with EU law and, in particular, its general principles 
of co-operation and non-discrimination. 
 

 
Comment 
While both decisions are unsurprising and consistent with existing ECJ case law and the 
wording of the EC Insolvency Regulation, both provide useful guidance. 

In Nickel & Goeldner Spedition, the ECJ confirmed that the jurisdiction of the EC 
Insolvency Regulation is limited to those matters which are, effectively, inherently derived 
from the insolvency proceedings.  In Burgo Group SpA, the ECJ confirmed that duplication 
between the location of a company’s registered office and the location of an establishment 
within the meaning of the EC Insolvency Regulation does not prevent the opening of 
secondary proceedings.  Further, it is a matter of national law to set out the requirements 
for the opening of secondary proceedings (provided the national law does not discriminate 
between local creditors and those creditors who are resident or registered in other Member 
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States). 


