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It is a pleasure and a great honor for me to be here with you this evening.  I extend Thanksgiving 

greetings to all of you in black ties who do not celebrate this uniquely American holiday.  Your 

adventurous forebears who settled the Massachusetts Bay Colony feasted with native Americans 

on that first Thanksgiving in the early sixteen hundreds.  They celebrated the harvest and their 

survival in a new land having made the rigorous journey to America seeking religious freedom 

and a fresh start – a concept that, by the way, is the very essence of U.S. bankruptcy theory -- the 

chance for individuals and their business enterprises to mend their broken financial lives and 

start over again.  It is that ability to unburden a business of its debts and obtain a “do over” that 

makes chapter 11 for a business debtor such a splendid American concept.  We don’t just 

liquidate, we rehabilitate.  In contemporary parlance, we recycle. 

 

As Frank Borman, former chairman of bankrupt Eastern Airlines once said, “Capitalism without 

bankruptcy is like Christianity without hell”.  His comment nicely sums up the experience of 

many CEOs in bankruptcy, but also captures the notion that success and failure are related 

concepts and that the capacity to seek renewal if not redemption under a flexible legal regime is 

an essential corollary to entrepreneurial risk taking.   

 

I regularly tell myself that this black art we practice on both sides of the Atlantic is at the core of 

promoting innovation and the creation of new business ventures.   Chapter 11 is an essential part 

of the business life cycle.  It can and regularly does save enterprises.  I am pleased to be part of a 
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global restructuring community that, while imperfect and in need of periodic improvements, 

offers an effective means to salvage troubled businesses and to maximize creditor recoveries.  In 

the case of Lehman Brothers, I believe that the US bankruptcy system also functioned at a very 

high level and helped to mitigate systemic risk on a global scale.  I am very proud of that 

achievement. 

 

I know that I would be having dinner with my family tonight in New York and not with you in 

London, if it had not been for the random case assignment more than six years ago that made me 

the Lehman judge.  The Lehman filing was for me a life changing event.  Given the impact of the 

collapse on the world economy, I expect the same may be true to some extent for each of you 

individually.   

 

We all felt it: this was the big one – the most awesomely awful financial panic of our lives.  

Lehman’s sudden global insolvency was what might be termed a “black elephant” – a highly 

unlikely “black swan” event that also was a proverbial “elephant in the room”, an international 

investment bank that in the months following the near failure of Bear Stearns was being 

punished by market participants until its spectacular demise became all but unavoidable without 

a willing merger partner or a bailout.   

 

The consequences of the Lehman failure have been catastrophic on so many levels, but that is 

not my focus tonight.  As a result of my case management experience in the Southern District of 

New York, I have seen how global insolvency functions on a first hand basis, and that’s what I 

will be discussing with you.  My story is a pragmatic one that illustrates the limits of modified 



3 
ny-1166986  

universalism.  I have seen what happens when a global enterprise like Lehman falls apart, and it 

is not pretty. 

 

As the Bankruptcy Judge assigned to all of the Lehman cases in the U.S., I will admit to having 

had an early insight regarding the manifest need for a global solution to a massively complicated 

cross border problem.  I attended a program organized by The World Bank in January, 2009 and 

presented a speech there.  Insolvency experts were assembled from all over to consider the 

adequacy of existing insolvency regimes and whether they were capable of resolving the 

counterparty risks associated with significant non-bank financial institutions.  That same 

question, incidentally, is still being regularly repeated with respect to global SIFIs (systemically 

important financial institutions), but that is a subject for another day. 

As a direct consequence of those meetings and preparing my speech, I came to realize the 

magnitude of this insolvency problem: Lehman was not just a huge case in my court but also a 

series of unseen related foreign mega cases in many other jurisdictions around the world.  At that 

point, I recognized for the first time the need for a multi-lateral cross border protocol of 

cooperation to tie together and provide structural connections for these multiple insolvency cases.  

One of the UK administrators, years later, (and I think only as an example of British humor) 

accused me of being a socialist for advancing this ambitious universalist agenda.   

 

Let me be clear: I was not then and am not now a socialist, but I was at the time and remain 

today an advocate for a collective approach to the shared goals of increased transparency, better 

communication, improved cooperation, creative compromise and more advanced systemic 
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harmonization needed to resolve and unwind the tangled mess that arises upon the insolvency of 

corporate groups, especially in the financial services sector.   

I concluded that I was presiding over what from a functional perspective was the main case in a 

corporate enterprise group and that I needed to exercise case management leadership that would 

extend beyond the boundaries of the U.S. for the good of creditors wherever they might be 

located.  These stakeholders of the integrated business that had been an operating and vibrant 

Lehman Brothers were now scattered everywhere that the firm had operations – and that was 

most of the planet.  To focus inwardly and disregard the intercompany claims of foreign affiliates 

would make it extremely difficult to develop a confirmable plan in my court. 

 

The facts of the Lehman diaspora were daunting.  Beginning in September 2008, over eighty of 

Lehman’s direct and indirect foreign subsidiaries were subject to insolvency, administration, 

liquidation, rehabilitation, receivership or like proceedings commenced in sixteen foreign 

jurisdictions, including common law and civil law jurisdictions in Europe, Asia and offshore 

locations  With the aim of creating a set of non-binding procedures that might encourage 

information sharing and possible claim allowance and reconciliation among the affiliated entities, 

I proposed and the Debtor proceeded to draft an ambitious cross-border insolvency protocol that 

would allow for the coordination of these foreign proceedings.  I approved the protocol in June 

of 2009.  In retrospect, that order is perhaps the most important procedural precedent for 

international insolvency practitioners.  It laid out a set of procedures for dealing with the 

interconnected claims in multiple insolvency cases.  Experience proves that the protocol worked 

in Lehman and the same concepts are adaptable to and potentially useful in other corporate group 

settings. 
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Official Representatives signed the Protocol representing affiliates in Australia, the Netherlands, 

the Netherlands Antilles, Hong Kong, Germany, Luxembourg, Singapore, Switzerland, and the 

United States.  In addition, estate representatives from Japan and Bermuda, participated in 

activities and meetings designed to advance the objectives set forth in the Protocol.  Notably 

absent from this coalition of the willing were the UK administrators of Lehman Brothers 

International Europe (LBIE).  I will comment on their absence in a moment. 

 

A cross-border Protocol having such a comprehensive scope never before had been attempted.  

Earlier protocols, including the pioneering one developed in the Maxwell case in 1996 and 

approved by Judge Tina Brozman and Lord Hoffmann, were bilateral arrangements.  Maxwell 

still represents an outstanding achievement in which a U.S. plan of reorganization and a UK 

scheme of arrangement were interdependent and constituted an integrated approach to realizing 

value for creditors in both jurisdictions.   

 

The Lehman Protocol was less than that but also more.  It was designed intentionally to embrace 

all Lehman affiliates and to promote dialogue among creditors and their representatives.  My aim 

was that transparency and growing trust one day might lead to a comprehensive consensual plan 

of reorganization that would bring together the affiliates of Lehman that before bankruptcy had 

been under common management but that were now adverse to one another.  It did not purport to 

limit or encroach upon the authority of any foreign representative or the jurisdiction of any 

foreign tribunal.  It was a nonbinding attempt to build bridges – lots of them.   
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The Lehman Protocol aspired to: 

• Encourage notice, communication, and data sharing among the various Lehman 

administrations,  

• Permit insolvency representatives to appear and be heard at meetings in other 

jurisdictions,  

• Facilitate communication among courts, insolvency representatives, and committees,  

• Preserve assets and maximize recoveries in each jurisdiction, 

• Reconcile claims and adjust distributions to ensure that creditors would not receive 

multiple recoveries on the same claim from various jurisdictions, and 

• Maintain independent jurisdiction, sovereignty, and authority of all tribunals. 

 

In short, this structure was ambitious but mostly aspirational in nature.  It provided a model for 

collective action to reconcile claims and enhance creditor recoveries.   I must tell that you I was 

disappointed at the time by the decision of the UK administrators to reject the protocol.  After all, 

from my vantage point the proposed arrangements were highly desirable from a case 

management perspective and were meant to be risk free for all parties.  Notably, the LBIE estate 

was conspicuously important to orderly administration of cases in other jurisdictions.  I knew, for 

example, that LBIE controlled vital financial information needed by other Lehman affiliates in 

Europe including Lehman Brothers Treasury in the Netherlands.  It seemed to be such an 

obviously good idea for key parties such as LBIE to agree with this approach.  Given the 

prominence of LBIE, it would add legitimacy to the protocol for LBIE to become a signatory.  

And besides, this was my idea, and I wanted it to succeed. 
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Since my retirement from the bench I have had the chance to speak informally with the 

administrators and to better understand their priorities and concerns.  They have assured me that 

their reticence with respect to the protocol was a consequence of the fiduciary duties owed to 

LBIE’s stakeholders.  I get it.  PWC, you are hereby forgiven for being so obdurate and for 

giving me such a hard time. 

 

As it turns out, the LBIE administrators, working independently of the protocol, proceeded 

nonetheless to engage with parties in the U.S. and elsewhere.  Given the international character 

of the Lehman insolvencies, such cross border engagement was required.  They managed the 

LBIE estate consistent with their responsibilities under applicable law and negotiated a variety of 

meaningful settlement agreements including a very significant agreement between LBI and LBIE 

that was approved by me and by Justice David Richards last year.  I will note that Justice 

Richards and I engaged in court to court communication in connection with that settlement.   

 

Notwithstanding the election by the administrators in the UK to go it alone, the protocol in 

practice turned out to be a valuable restructuring tool.  The many meetings that took place under 

the authority of the protocol were constructive and yielded bi-lateral agreements that became the 

building blocks for Lehman’s consensual plan.  The plan was confirmed in December 2011, 

became effective in March, 2012 and will yield distributions to creditors that are expected to 

exceed $85 billion. 

 

This story of the protocol, however, does lead me to an epiphany of sorts, and despite the success 

just described, it is not a positive one.  Despite the numerous examples of cross border 
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cooperation in Lehman, I am reminded of the expression attributed to former Speaker of the 

House of Representatives Tip O’Neill.  He famously said “All politics is local.”  He was right, of 

course.  And I have come to appreciate that this pithy observation holds true for global 

insolvency cases as well.  All insolvencies are local.  They are driven by territorial 

considerations and priorities, and that is true even in the most international of cases like Lehman.  

Regardless of the jurisdiction, each separate proceeding necessarily will treat the interests of 

local constituencies as a priority, not the collective needs of what once upon a time had been a 

functioning enterprise group.  Ideals of the internationalist will fade if those ideals do not benefit 

home court creditors.  

 

We judges and former judges, idealistic academics and hardened practitioners can all strive for 

universal procedures, like the Lehman protocol, that will extend to cross border insolvency cases, 

but I am convinced that economic actors seeking to maximize recoveries inevitably will revert to 

what is in their own self-interest.  Such actors will choose to cooperate across borders only when 

it serves their goals to do so.  That leads to a grim recognition.  We do business globally but 

resolve insolvency risks locally. 

 

A judge sitting in New York cannot, as I tried to do, succeed in persuading administrators in the 

UK to subscribe to a document that was conceived in the U.S. when their duties are prescribed 

by statute, rooted in business culture and territorially circumscribed.  Globalization has natural 

limits and cannot override local customs and practices.  I am not eating turkey tonight, a 

reminder that despite these elegant surroundings, I am not at home.  We share so much:  

language, music, movies, and the NFL may even be bringing a franchise to London one day soon.  
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However, our insolvency laws and procedures are not fully congruent and do not need to be.  But 

they do need to be compatible for the good of all stakeholders and market participants.  We need 

a more established and predictable way to harmonize our respective regimes when dealing with 

an insolvent group of companies.  This is especially important in the financial sector. We should 

not have to make up a new protocol each time we confront a corporate group failure that impacts 

our two jurisdictions or that affects other parts of the world.  

 

As shown by the Maxwell experience, judges and estate fiduciaries can find ways to work 

together for the benefit of stakeholders.  Mutual self-interest is the key to successful cross border 

case management and a strong motivator that can promote more cooperative behavior.  This ad 

hoc cooperative behavior across borders as exemplified by the Lehman protocol has its limits.  It 

is consistent with the doctrine of so-called modified universalism.  As Professor Jay Westbrook 

has said, modified universalism is “universalism tempered by a sense of what is practical at the 

current stage of international legal development.” Modified Universalism is currently the most 

widely accepted tool for managing international insolvency cases and is embodied in the EU 

Regulations and the Model Law on Cross Border Insolvency adopted in the United States as 

chapter 15 of our Bankruptcy Code.   

 

These statutory frameworks are helpful but incomplete and inadequate for a case such as Lehman.  

Insolvent corporate enterprise groups require solutions that do not currently exist – perhaps more 

comprehensive protocols, international treaties or revisions to the Model Law.  We need a legal 

architecture to address these issues and a convergence of applicable local law and procedures.  

The default to territorial protections of local creditors is a risk to effective resolution.   
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I know this is a utopian thought but I believe we must make it a priority to coordinate the 

resolution regimes of all major economies in order to address the failure of systemically 

important financial institutions and other corporate groups that span the globe.  Such procedures, 

protocols and treaties are essential to overcome our territorial tendencies that, if unchecked, will 

block effective rescue and resolution of corporate groups that operate globally. 

 

It has been a pleasure speaking with you.  And I think the time has come for cocktails.   

 


