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Consultation on Reform of the Process to Apply for Bankruptcy and 
Compulsory Winding Up 

(November 2011) 

Insolvency Lawyers' Association (“ILA”) Response 

1. Introduction 

1.1 This is the ILA’s response to the Insolvency Service’s Consultation on Reform of the Process to 
Apply for Bankruptcy and Compulsory Winding Up (dated November 2011) (the 
“Consultation”).  It has been prepared on behalf of the ILA by its Technical Committee (the 
“Committee”). The views set out in this response do not necessarily reflect the views of all 
members of the ILA or of the Committee. 

1.2 The ILA provides a forum for c.470 full, associate, overseas and academic members who 
practise insolvency law. The membership comprises a broad representation of regional and City 
solicitors, barristers and academics, members of the judiciary and overseas lawyers. The 
Committee is responsible for identifying and reporting to members on key developments in case 
law and legislative reform in the insolvency marketplace, as well as responding on behalf of the 
ILA to relevant government consultations affecting insolvency law. The Committee welcomes 
the opportunity to respond to the Consultation. 

1.3 As insolvency lawyers, this Consultation is within our specialist area. However, it is fair to say 
that most of our members will begin their core bankruptcy or compulsory winding up work 
following the commencement of the bankruptcy or liquidation process, rather than the initiation 
of it. The latter is at least as often done by the large number of debt recovery law firms and 
others acting for creditors. They rarely resort to insolvency as a first step: it is much more likely 
to follow failed attempts at recovery by other channels. Insolvency is not a desired destination 
for creditors. The costs of entry can be significant, and the rewards, if any, must be shared with 
all others in the same boat. 

1.4 It might also seem somewhat paradoxical that a reform which we think is likely to expand the 
number of insolvencies is opposed by those whose specialism it is, but we do have considerable 
concerns with the proposals being made, as set out below. As to the aims of reducing the cost 
for insolvent individuals, we have every sympathy. Often, the last gasp of credit taken is to fund 
a debtor’s petition fee, which is absurd. As to the efficiency of the process, it is difficult to see 
how much more efficient an Adjudicator might be compared to the volumes of petitions dealt 
with in the bankruptcy and winding up courts by the Registrars who currently deal with them. 
Notably, an anecdotal report by BBC News1 begins: “By the end of his day in court, no wonder 
the barrister representing Her Majesty's Revenue and Customs has nearly lost his voice. The 
court has heard 240 cases [in one morning session] - an average of one every 90 seconds…” 

2. General comments  

2.1 The 2002 Enterprise Act insolvency reforms made considerable changes to bankruptcy and 
personal insolvency, pretty much all of which concerned post-bankruptcy order matters, such as 
‘use it or lose it’ for the main residence, or earlier discharge. By contrast, the current proposals 

                                                        
1 1 May 2009, http://news.bbc.co.uk/1/hi/business/8013180.stm  
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address the process by which debtors enter the regime, whether willingly or not. Only 10 years 
ago, that part of the process was not seen as in need of change. We would be concerned that a 
move to make the entry into bankruptcy easier, cheaper, and administrative rather than judicial, 
runs the risk of normalising debt default, and undermining a more fundamental policy objective 
that obligations should be honoured (“pacta sunt servanda”), and that the disciplinary effect of 
bankruptcy on those who incur debt may be lost if the system becomes, and is seen to become, 
“merely administrative”, and outwith the formality of the courts.  

2.2 The 2002 reforms were inspired by a political desire to foster an enterprise-oriented, risk-taking, 
failure-tolerant, business culture. In the personal sphere, what has followed has been a 
consumption-oriented expansion in both the supply and demand for credit, itself followed by a 
reduced aversion to default via formal insolvency of those who have taken, or been encouraged 
to take, greater credit than their circumstances (or changed circumstances) could manage. 
Whether this is a coincidence, or cause and effect, is open. However, the corollary of making 
bankruptcy less onerous in duration, and its consequences (including the diminution in its 
stigma) less demanding, has been more bankruptcies rather than fewer. Those who, at the time, 
cautioned that a softer personal insolvency regime would produce more bankruptcies have been 
proved right.  

2.3 In the corporate sphere, the biggest changes made by the Enterprise Act were in relation to 
administration, which is a process mutually exclusive to liquidation. There were few changes to 
the legislation or the procedures for either voluntary liquidation or compulsory winding up. 
There was a very substantial reduction in the availability of administrative receivership for 
secured creditors, largely because it benefitted the secured creditor alone, without much regard 
for other creditors..  It was effectively replaced by administration - a collective insolvency 
procedure that is administered in the interests of the company’s creditors as a whole.  By 
contrast, the tenor of this Consultation, with its emphasis upon the petitioner and the debtor 
engaging with each other, but less with a wider constituency, would seem to point in the 
opposite direction to the philosophy behind the reduction in the availability of receivership. It 
must be so with the suggested absence of advertising of petitions. 

2.4 Further, the MoJ recently consulted on the proposed European Account Preservation Order, to 
which the ILA, among others, responded. It too emphasised the bilateral debtor/creditor 
arrangements and creditor remedies as paramount to other considerations, and (to us, at least) 
created a real concern for the proper functioning of collective insolvency regimes. 

2.5 Any changes to the law in this sphere should balance the need for relief and protection from 
creditor action for over-extended debtors with a subscription to the principle of honouring 
financial obligations. Insolvency should not be an easy option.2   

2.6 As mentioned at 1.3 above, insolvency is not a desired destination for (informed) creditors but it 
may sometimes be necessary to resort to a petition when nothing else has worked. The ‘can’t 
pay or won’t pay debtor’ may respond to nothing less than the weapon of last resort. Until the 
creditor's position is overtaken by a collective process, which modifies all creditors' claims to 
the same degree, the creditor should be entitled to his full remedies. The suggestion that there be 
a compulsory pre-action protocol for insolvency proceedings which would require the creditor 
to indicate how much less than his full dues he would take, ignores the reality that insolvency is 
rarely a first step (which other pre-action protocols precede), and is often the last in a series.  In 
the sphere of contracts and bargains, the law’s policy is, and should be to uphold them, not to 

                                                        
2 Cork [191] 
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rewrite them, or to impose a different one in their place, until it does so in a collective way3. In 
any event the modern day statutory demand is scarcely obtuse. It uses plain English to lay out 
the consequences of ignoring it, and what to do to avoid those consequences. Any additional 
requirement to require the unpaid creditor to say how his part may be open to modification is 
not even handed.                                                                                

3. The proposals 

3.1 The Consultation contains proposals for migrating three distinct categories of insolvency 
process from a court application to an administrative process managed by an official in the 
Insolvency Service: 

(a)  debtor initiated bankruptcy petitions 

(b) “undisputed” creditor initiated bankruptcy petitions 

(c)  “undisputed” creditor initiated petitions for compulsory winding up 

4.  Debtor initiated compulsory winding up petitions  

4.1 At this stage, we note specifically that debtor initiated compulsory winding up petitions are not 
described as included in the proposals in the early part of the Consultation paper4, and we agree 
with this exclusion. In contrast to bankruptcy, there already exists an administrative out-of-court 
entry route for companies commencing winding up: namely a creditors’ voluntary liquidation 
(CVL), which is both cheaper and easier than compulsory liquidation.  We expect that as a 
consequence, the number of debtor petitions for compulsory winding-up is small, if not 
insignificant. The circumstances in which a company might need to resort to its own 
compulsory winding up are limited to when it cannot obtain a 75% shareholder resolution for a 
CVL, or urgency does not permit a shareholders’ meeting to be convened, or where there are 
insufficient funds to enable an insolvency practitioner to take the appointment (although strike 
off might be an alternative in this last situation).  These (infrequent) circumstances all give rise 
to concerns making it desirable that the court should be involved to supervise the 
commencement of the winding up to limit any opportunity for potential abuse.  Irrespective of 
any other concerns, the small number of petitions would not seem to justify on cost-efficiency 
grounds the building and testing of an entirely new automated procedure for this category.   

5. Debtor initiated bankruptcy petitions 

5.1 As for debtor initiated bankruptcy petitions, while we do not necessarily object to a proposal to 
provide an administrative entry route into debtor initiated bankruptcy (roughly equivalent to the 
CVL route for companies) we consider that it is important to acknowledge that this constitutes a 
significant change in policy.  Currently bankruptcy is a “relief”, which the court can award at its 
discretion, having weighed up the merits of the case (albeit that in many cases, the weighing up 
takes very little time).   

                                                        
3 See footnotes 24 and 25 below. 
4 See page 11 of the Consultation. However, the commentary to question 30 implies that debtor initiated compulsory winding-up 
petitions where the company has passed a special resolution to wind up are to be included.  For the reasons explained in 
paragraph 4.1, we think company debtor petitions should be excluded.  Any company that is in a position to pass a special 
resolution to wind itself up would presumably be in a position either to initiate its own CVL or to apply for it to be struck off the 
register. 
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5.2 Even if, currently, properly made debtor initiated petitions for bankruptcy are at the 
“administrative” end of the spectrum of the judicial functions performed by the Registrars 
considering them, that is not to say they are merely rubber stamped.  The matters mentioned at 
10.1.8 below are just some of the things which the judicial experience brings to bear on a 
petition. Once you embrace “streamlining” the process, then what may start with a well 
informed official bringing a similar scrutiny to bear will be lost when the process becomes, as it 
will, an on-line one. If the proposals are enacted, in practice we will have “bankruptcy on 
demand”, available subject only to satisfying the Adjudicator (on paper or on line) that the entry 
criteria are met. 

5.3 For the reasons referred to paragraphs 1 and 2, there is a risk that “bankruptcy on demand” 
would be regarded as purely administrative and not be taken as seriously as it should.  By 
analogy, the directors of companies entering CVL have to undergo an often hostile s98 
Insolvency Act 1986 creditors’ meeting, which can be an uncomfortable experience, as well as 
an investigation into their conduct. 

5.4 Policy aside, we have concerns that the proposals in the Consultation are deficient in a number 
of respects, including (i) that they do not provide sufficient safeguards for the unsophisticated 
petitioner (contrast the DRO procedure where individuals are referred to an approved 
intermediary), and (ii) that the role of the bankruptcy process as a class remedy has not been 
sufficiently, or at all, factored in.  

5.5 We can understand the position of those providing debt advisory services (such as the CAB or 
CCCS) that their clients find the bankruptcy process prohibitively expensive to embrace, or a 
daunting experience.  As to the former, it is perhaps anomalous that those who can’t pay what 
they owe are required to pay significant fees to be able to formalise their recognition of that 
position. However, the relief which comes carries costs which are shared as part of the tripartite 
compact between the debtor, his creditors and society. It should not be a free ride for the debtor 
in that triangle. Even the new (since April 2009) DRO procedure carries an entry cost of £90, 
and that is for those whose debts are under £15000 with virtually nil assets. It is a procedure 
administered within the IS as an alternative to bankruptcy. For those who do not qualify for the 
alternative, either because of the amount they owe, or their assets (or other reasons), debtor 
petition bankruptcy remains available.  

5.6 We are not persuaded of the benefits of moving the process to the Insolvency Service from the 
Judiciary.  Some of our concerns could be addressed more easily if any stream-lining of the 
procedure remained within the court service. 

5.7 That said, our objections to debtor initiated petitions leading to an order are much less than to 
creditor initiated petitions [see 6.2 below]. 

6. Creditor petitions (bankruptcy and corporate) - summary view 

6.1 The scope of the previous consultations in 2007 and 2009 referred to in the Consultation5 on 
which these proposals are building only applied to debtor initiated bankruptcy petitions.  Before 
considering the detailed procedural questions posed by this Consultation, it is first necessary to 
examine in principle whether creditor petitions of any sort are appropriate candidates for a non-
judicial administrative procedure, and should be included within the scope of the Consultation.  

                                                        
5 See page 11 of the Consultation and elsewhere 
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6.2 The Technical Committee is firmly of the view that it is not appropriate to include creditor 
petitions for bankruptcy or company compulsory winding up in proposals for an administrative, 
non-judicial process. Entirely different principles apply to creditor initiated petitions than to 
debtor initiated petitions, and the response to the earlier consultations cannot simply be 
extended to creditor initiated petitions without considering the proposal afresh.  This is the case 
whether or not such creditor initiated petitions can be regarded in some sense as “undisputed” 
because the creditor does not (often) dispute the amount or turn up to the hearing.  In any event, 
we do not agree with this definition of “undisputed”.  We explain our reasons for this view in 
more detail below. 

6.3 The rest of our general comments focus on our objections to the inclusion of creditor initiated 
petitions before turning to the detailed procedural questions contained in the Consultation, 
insofar as we are in a position to answer them. 

7. Concerns  

7.1 It is with the proposals for so-called “undisputed” creditor petitions for either bankruptcy or 
compulsory winding up6 that we have the most concerns. We have summarised our main 
objections to the proposals under the following headings: 

7.1.1 Lack of impartiality of the proposed Adjudicator 

7.1.2 Human rights issues 

7.1.3 The role of the proposed Adjudicator 

7.1.4 Class remedy 

7.1.5 The element of discretion 

7.1.6 The meaning of “undisputed” 

7.1.7 Cross-border issues 

8. Lack of impartiality of the proposed Adjudicator 

8.1 In circumstances where a good proportion of creditor petitions are initiated by HMRC7, we 
consider it entirely inappropriate that an Adjudicator sitting in one government department 
should be able to decide whether to make a bankruptcy or winding up order on the petition from 
another government department. The problem of impartiality is particularly acute when you 
consider that if the Adjudicator decides to make the order, then his own government department 
would receive fees for administering the insolvency. Operational separation from the Official 
Receiver is unlikely to be perceived as sufficient impartiality. The law regards the Crown as a 
single entity, notwithstanding it operates through separate departments8. This point alone could 
be a political own goal in the tabloid press. 

                                                        
6 Most of the points relate to both bankruptcy and compulsory winding up, but where the points are specific to one of the other 
this is indicated. In addition, some of the concerns apply equally to debtor petitions as well as creditor petitions, e.g. determining 
a debtor’s COMI (see below). 
7 Or other arms of central or local government, eg. local authorities for rates, DWP to recover overpaid benefits 
8 Secretary of State for Trade and Industry v Frid [2004] UKHL 24, (House of Lords) 
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8.2 The Consultation styles the person who it is suggested will deal with undisputed petitions as an 
Adjudicator.  Given that this is a label given to judges within the First Tier Tribunal established 
under the Tribunals, Courts and Enforcement Act 2007, who are part of the judiciary, and 
frequently legally qualified, the potential for confusing a civil servant carrying out an 
administrative function with a member of the judiciary carrying out a judicial function, but both 
using the same title “Adjudicator”, requires a proper distinction to be made. The suggestion in 
the Consultation does not.                                             

9.  Human rights issues  

9.1 The Consultation contains a one line comment9 stating that the proposed system does not impact 
upon any human rights issues.  We assume that it is accepted that certain human rights issues 
are triggered by the proposals but that no such rights will be violated. We consider that some 
clarification is required.  

9.2 The European Convention on Human Rights, art 6(1)10, requires that decisions affecting 
individuals should be made in a “fair and public hearing” by an “independent and impartial 
tribunal”11. There are several points to make here.  It would appear to be established that Art 6 
rights attach to the opening of bankruptcy proceedings by a creditor’s petition12.  As for the 
effect of a bankruptcy order, it is hard to think of a civil matter that affects the individual and 
his property13 in a more draconian way than bankruptcy. On the face of it, under the proposals, 
there would be no “public hearing”, no “tribunal” and the Adjudicator is not demonstrably 
“impartial” (see above). 

9.3 Rather than second-guess the reasoning behind the statement that the proposed system does not 
impact upon any human rights issues, we would invite disclosure and an explanation of the 
reasoning which led to this conclusion in order to consider and, if appropriate, respond to it. 

10. The role of the proposed Adjudicator 

10.1 Despite being described as an administrative role, it seems clear on the face of the proposals, 
and when you take into account what is necessarily involved in the decisions required of the 
Adjudicator, that he will need to decide issues of fact and law as part of his function.  For 
example: 

10.1.1  “The Adjudicator will not make a bankruptcy order where he/she is not satisfied there 
are proper grounds for making the application” (p30) 

                                                        
9 On page 96 of the Consultation 
10 Incorporated into English law by the Human Rights Act 1998 
11 Emphasis added 
12 See the reference to Sprl Anca v Belgium (1984) 40 DR 170 by the Court of Appeal in R v Lord Chancellor, ex p Lightfoot 
[1999] 4 All ER 583 (at 597(f-g)) 
13 Article 1, Protocol 1 provides: “Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one 
shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the 
general principles of international law.  The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the 
payment of taxes or other contributions or penalties” 
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10.1.2 “Based on the information provided in the application form, the Adjudicator would 
determine COMI..” 14(p32) 

10.1.3 “The Adjudicator will only make a bankruptcy order in cases where he/she is satisfied 
that the application has been complied with; and that the COMI and debt criteria are 
met”15 (p33)  

10.1.4 “The Adjudicator will send a copy of the application to the address at which the 
Adjudicator reasonably believes that the debtor resides…” (p35) 

10.1.5  “The Adjudicator would then need to be satisfied that a debtor has received a copy of 
the application…” (p35) 

10.1.6  “Where the Adjudicator is satisfied that the criteria for making a bankruptcy order are 
nevertheless met, a bankruptcy order will be made…” (p38) 

10.1.7  The Adjudicator will refuse to make a bankruptcy order where he/she is not satisfied 
that: 

(a)  The pre-action process has been complied with; 

(b)  The requirements as to service of the statutory demand have been complied 
with 

(c)  The application meets the qualifying conditions set out in s267 and 268 of 
the IA 1986 

(d)  The debtor’s COMI is in England and Wales” (p41)  

10.1.8 Moreover, registrars currently hearing bankruptcy and winding-up petitions often need 
to draw on their expert legal knowledge of a wide range of ancillary legal issues in 
order to carry out their functions.  For example, even on so-called “undisputed” 
creditor petitions we understand that registrars have to decide or take into account as a 

                                                        
14 This is often easier said than done.  Consider the high profile recent example debtor petition example of Irish Bank Resolution 
Corporation Ltd v Quinn [2012] NICh 1 (10 January 2012) in this case the debtor (Mr Quinn) had applied to make himself 
bankrupt in proceedings commenced in Northern Ireland on the basis that whilst he lived a couple of miles south of the border in 
the Republic of Ireland, by virtue of having an office in an industrial unit just north of the border, that his centre of main interests 
(COMI) was in fact in Northern Ireland.  The Court had made the bankruptcy order.  The Irish Bank Resolution Corporation 
Limited (formerly Anglo Irish Bank) sought an annulment of the bankruptcy order on the basis that the court lacked jurisdiction 
to commence bankruptcy proceedings under Art 3 of the ECIR, alternatively that the order should be rescinded on the basis that it 
had been obtained through a misrepresentation and/or non disclosure. On the facts and evidence presented in this case, it was 
held that on the balance of probabilities Mr Quinn's COMI was not in Northern Ireland and the bankruptcy order was annulled. 
15 Consider another recent debtor petition example: Re Hiwa Huck; Official Receiver v Hiwa Huck [2011] BPIR 702 which 
concerned the annulment of an English bankruptcy order made in respect of a German citizen of Iraqi descent.  It highlights the 
potential for abuse in relation to debtor petitions, and the difficulty faced even by the court in determining COMI correctly. In 
that case the application for the annulment was made by the Official Receiver on the basis that the English court lacked 
jurisdiction to make the bankruptcy order because the debtor did not have a COMI in England at the time he presented his 
bankruptcy petition. In that case the debtor was effectively a bankruptcy tourist wishing to make use of the favourable discharge 
period of 12 months contained within the English bankruptcy regime in order to avoid payment of his creditors in Germany.  
There was little evidence to support the debtor's case for his COMI ever being in England. An administrative entry route may be 
even more susceptible to abuse of this kind, and the Official Receiver and public purse will then be left with even more 
significant costs in seeking to unwind more orders that ought not to have been made in the first place. In addition to the short 
term/immediate economic impact, there is also huge potential to damage the credibility of the English judicial system, which in 
the long term is bound to have an impact on those choosing to do business in the UK. 
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matter of fact and of law (i) whether petitions have been properly served (including for 
example service out of the jurisdiction), (ii) certain matrimonial matters (including, for 
example, recognising strategic or abusive petitions designed to disrupt matrimonial 
proceedings and also matters relating to interests in the matrimonial home), (iii) where 
a debtor’s centre of main interests is located and be alert to improper bankruptcy 
tourism, (iv) if a debt claim against an individual is for a liquidated sum16, or (v) 
whether a corporate debtor is insolvent within the meaning of s123 IA 198617, and 
whether the discretion to make a winding up order should be exercised18. 

10.2 The judicial function has been described as follows: 

 “The primary judicial function is to determine questions of fact and law in accordance with the 
laws made by Parliament and declared by the superior courts”19.   

10.3 In our view, the elements of the Adjudicator’s role described above whether for debtor or 
creditor petitions show that he would be carrying out an unambiguously judicial function, from 
within the executive. 

10.4 This gives rise to some very serious concerns.  Apart from the obvious concern that the 
Adjudicator, as an unlegally qualified person, may not be required to have the legal background 
or knowledge necessary to properly decide the matters of fact and underlying law he is tasked 
with, there is a much more fundamental constitutional objection: the separation of powers 
between the legislature, the executive and the judiciary. 

“The threefold division of labour, between a legislator, an administrative official, and an 
independent judge, is a necessary condition for the rule of law in modern society and therefore 
for democratic government itself.”20 

“The value of an independent judiciary would be reduced if essential judicial functions, for 
example the conduct of civil and criminal trials, were removed from the courts and entrusted to 
administrative authorities.”21 

“The proper constitutional relationship of the executive with the courts is that the courts will 
respect all acts of the executive within its lawful province, and that the executive will respect all 
decisions of the courts as to what its lawful province is.” [M v Home Secretary, ex p Hindley 
[2001] 1 AC 410]. 

10.5 The separation of powers has formed a central part of this country’s constitution since the 17th 
century.  Enacting these proposals in respect of creditor petitions would be the first time in our 
collective living memory that the executive had assumed a judicial function.  Such an exception 

                                                        
16 McGuiness v Norwich & Peterborough BS [2011] EWCA 1286 
17 The definition of inability to pay debts under s123 has formed the subject of two significant cases Re Colt Telecom (No 2) 
[2002] EWHC 2815 (Ch); [2003] B.P.I.R. 324, and BNY Corporate Trustee Services Ltd v Eurosail-UK 2007-3BL Plc [2011] 
EWCA Civ 227; [2011] 1 W.L.R. 2524, the latter being a Court of Appeal decision, which is now subject to a pending appeal at 
the Supreme Court.  Notably both the threshold conditions in s123(1)(e) (present cashflow) and s123(2) (future liquidity) require 
the conditions to be “proved to the satisfaction of the court” (which probably would not (without amendment) include an 
Adjudicator).   
18 See para 11 below. 
19 Bradley and Ewing: Constitutional and Administrative Law, 15th edition, p80 
20 Henderson, Foundations of English Administrative Law, p5 
21 Bradley and Ewing: Constitutional and Administrative Law, 15th edition, p86 
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to the separation of powers should not be enacted without very strong justification and a specific 
Parliamentary debate. 

10.6 Therefore, notwithstanding that we do not support the proposals in respect of creditor petitions 
at all, any proposal (including relating to debtor petitions), if it proceeds, should be confined to 
adapting the existing procedure inside the court service, under the responsibility of the judiciary. 

10.7 The Consultation does not provide any analysis of whether it would be more cost effective to 
improve the current court system, but we assume that it would cost considerably less to adapt 
and stream-line the existing procedure under the supervision and expertise of the judiciary, than 
it would to design and build an entirely new system and train new staff within the executive.  

11. Class remedy 

11.1 The focus of the Consultation is very much on the position of the debtor.  It equates third party 
petitions for bankruptcy or compulsory winding-up with other litigation disputes.  This ignores 
the fact that bankruptcy is a matter which affects the community at large and that bankruptcy 
and compulsory winding up are class remedies22, even if bankruptcy petitions are, prior to the 
bankruptcy order, conducted on a one to one basis as between creditor and debtor23.  

11.2 For example, if under the proposals there is to be no central register of creditor petitions24, and 
no advertisement, how are interested third parties to find out that a petition has been issued?  
This is particularly relevant to those intending to transact with the debtor, and for example 
banks, which ordinarily freeze bank accounts upon learning that a petition has been issued 
against a customer.  While freezing a corporate debtor’s bank accounts does have the serious 
consequences for the debtor as are referred to in the Consultation25 it is necessary to protect the 
bank against the consequences of s127 of the Insolvency Act 1986 (avoidance of property 
dispositions).  How is it envisaged that s127 will operate under the proposed system if there is 
to be no advertisement and no central register of petitions?  There would be potential for a flood 
of applications for retrospective validation orders.  Avoiding the problem, and prospective 
validation applications to court will be impossible. Similar (but slightly different) considerations 
apply to bankruptcy26.  

11.3 It would presumably be possible for more than one creditor to issue a petition against the same 
debtor, in ignorance of one another.  If there is no central register, the two applications could 
proceed in parallel, which is undesirable for obvious reasons. 

11.4 How is it proposed that applications for the appointment of a provisional liquidator27 would be 
dealt with? Such applications are almost always urgent in order to protect against the anticipated 
risk of dissipation of assets.  If the pre-action protocol is compulsory in such cases, it could 
prevent the timely appointment of a provisional liquidator, which would be to the detriment of 
all creditors. 

                                                        
22 Cork Report @ [225] says that   “all creditors are equally the victims of the insolvency. Rights are restrained and subject to 
interference by force of law, and each is entitled to expect that his fellow creditors will not be treated more favourably than he..” 
23 See Cork Report @ [121], contrasting the collective approach in winding up of companies, and [524(b)] and [528]  
24 See page 15 of the Consultation 
25 See page 47 of the Consultation 
26 s284 Insolvency Act 1986 
27 S135 Insolvency Act 1986 
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12. The element of discretion 

12.1 Under the present system, even where the criteria for a winding up order or bankruptcy order 
are made out, the court has a discretion whether to make the order or not.  Under s125 
Insolvency Act 1986, on the hearing of a winding-up petition the court may dismiss it, adjourn 
the hearing conditionally or unconditionally, or make an interim order, or any other order that it 
thinks fit.  The wide discretion ensures that a judge has the ability to facilitate a better outcome 
than winding-up if one is available.28 

12.2 In the context of bankruptcy, registrars have a similar discretion.  For example they can, and 
often do, exercise discretion to adjourn a bankruptcy hearing to allow the debtor a short period 
to pay, which can result in both the draconian effects of bankruptcy being avoided and a 
satisfied creditor.  In addition, under the present system, a debtor has the ability to secure or 
compound the debt (s271(1)).  This option would not appear to be available under the proposals 
either. 

12.3 A reduction in flexibility available to the Adjudicator under the proposals would likely result in 
a much higher rate of orders made on petitions presented. This would not be a good outcome for 
anyone, particularly not the debtors or their creditors.   

12.4 In an ideal world, these solutions ought to be feasible through some kind of pre-action process, 
but human nature being what it is, we have doubts that the pre-action process will be much 
more effective than the existing statutory demand process in bringing these types of disputes to 
an agreeable settlement (see the comments above in paragraphs 1 and 2). 

13. The meaning of “undisputed” 

13.1 In his introduction to the Consultation, the Minister says that the adjudication process should 
apply where there is “essentially no disagreement between the parties”.  It has been alternatively 
expressed as the absence of a substantive dispute between the creditor and debtor. In our view, 
these statements are naïve—by the time a creditor has been driven to initiate bankruptcy or 
insolvency proceedings, there has clearly been some dispute. It may not have any or much 
merit, but it exists. 

13.2 In some cases, the debtor may not dispute the debt (or perhaps only disputes part of the debt), 
but he does disagree with the creditor that he (or it) should, for example, have more time to pay.  
At the very least, the debtor does not desire to be made bankrupt (or wound up), otherwise he 
(or it) would have presented his own petition (or initiated a CVL). In either case, there is no 
consensus, so there must be a divergence between the parties. 

13.3 Given the draconian consequences of a bankruptcy or winding up order, there are always 
hostilities inherent in a petition for such relief.  The decision on whether there are merits is a 
judicial one involving the exercise of discretion (see above). In our view, any creditor petition 

                                                        
28 By way of a recent example see Re Integrated Medical Solutions Ltd and others (No 7245 of 2011- 32 October).  This case 
was an application to dismiss a winding up petition issued against an English incorporated company, Irish Medical Solutions Ltd. 
Irish Medical Solutions Ltd was already subject to main insolvency proceedings commenced in Ireland, on the basis that its 
centre of main interests was in Ireland. Notwithstanding the Irish examinership,  HMRC continued to pursue a winding up 
petition in England against Irish Medical Solutions Ltd. The Irish examiner, however sought the dismissal of the petition on the 
basis that it would prevent the proposals for the rescue of the group of companies, of which Irish Medical Solutions Ltd was one. 
In this case any concerns of HMRC could be dealt with in the Irish examinership proceedings. So in accordance with the request, 
the court exercised its discretion pursuant to s125 IA 1986 to dismiss the petition. 
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may require the exercise of judicial decision or discretion that would not be properly available 
in an administrative procedure. 

14.  Cross-border issues 

14.1 There is no discussion in the Consultation about the cross-border impact of the proposals were 
they to be implemented, other than a short reference to how petitioning creditors and the 
Adjudicator should go about the often very difficult and technical task of ascertaining where a 
debtor’s Centre of Main Interest is29. 

14.2 In order to retain international recognition under the EC Insolvency Regulation (ECIR), 
proceedings commenced under the Adjudication procedure would need to fall within one of the 
types of insolvency proceedings listed in Annex A to the ECIR.  The relevant one for companies 
would be “winding up by or subject to the supervision of the court”.  The term “court” is 
defined quite widely in Art 2 to be a “judicial body or any other competent body of a Member 
State empowered to open insolvency proceedings or to take decisions in the course of such 
proceedings”. Therefore, despite the proceedings being opened by an administrative body rather 
than a “court” (as that term is more commonly understood in this country), we consider it likely 
that winding-up proceedings commenced by the Adjudicator should fall within Annex A and 
therefore be recognised by Member States of the EU (except for Denmark). However, we 
consider that it would be preferable to table an amendment to Annexes A and B to put the point 
beyond doubt and ensure consistent interpretation throughout the EU. 

14.3 By contrast, we do think that there is a risk that another Member State might take a point under 
Art 26 (in the light of the actions of the courts of some Member States in the proceedings 
relating to, for example, Eurofood and Parmalat).  Art 26 says that: 

 “Any Member State may refuse to recognise insolvency proceedings opened in another Member 
State or to enforce a judgment handed down in the context of such proceedings where the effects 
of such recognition or enforcement would be manifestly contrary to that State’s public policy, in 
particular its fundamental principles or the constitutional rights and liberties of the individual.”   

To the extent that a third party was able to convince the court of the other Member State that the 
proposed procedure was in breach of an individual’s human rights because of the lack of an 
impartial (or any) hearing, such a court might be minded to refuse to recognise the proceedings 
particularly if the argument took place in the context of a forum shopping dispute. 

14.4 Similar considerations and concerns apply to the treatment of the proposed proceedings by the 
court of another state under the UNCITRAL Model Law. 

15. Impact statement and justification 

15.1 As a  body, the ILA does not undertake statistical analysis and so is not in a position to review 
critically the statistics and figures put forward in the impact statement as justification for the 
proposals.  However, noting that the calculations for savings are based on 2009/10 case 
numbers, we comment that some of the data appears to be a bit old.  For example, we 
understand from recent statistical information published by the Insolvency Service that 
following the relaxation in the criteria for DROs introduced in April 2011 there has been a 
dramatic decrease in formal bankruptcies:  a 31% reduction in the third quarter of 2011 

                                                        
29 See comments elsewhere in this response on the difficulty of determining COMI. 



 

 
 
 

12 
 

UK - 71639310.4 
 

 
 

compared with the previous year.  If this trend continues, the cost/benefit of the proposals 
contained in the Consultation may diminish.30. Should greater use of the DRO process be 
explored instead?    

15.2 As to the inefficient use of judicial time as a reason to remove “undisputed” petitions from the 
court system, the judicial time this refers to is the time of the registrars who now hear all 
petitions. However, we doubt that this has been a cry for help from the Registrars, and we know 
that the Chief Bankruptcy Registrar both strongly opposes the proposals, and disputes the 
statistics and projected savings relied upon as justification for them. The speed and efficiency 
with which the registrars and their deputies deal with (often) very long lists of petitions is 
considerable, and unlikely to be improved to any material degree if the lists are taken out of an 
open court environment, and dealt with in a private office or at a computer terminal by a non-
judicial official. 

16. Conclusion 

16.1 For all the reasons stated above, we do not support the current proposals and we are particularly 
opposed to the inclusion of creditor petitions for either bankruptcy or compulsory winding up of 
companies in any administrative adjudication proposal. 

16.2 In addition to our principled objections explained above, we consider there is enormous scope in 
setting up the proposed new procedure for the introduction of errors and unintended 
consequences which could have a very detrimental impact on debtors, creditors, and everyone’s 
confidence in the system generally.  In the current economic climate particularly, uncertainty 
must be avoided. 

16.3 Leaving all the legal arguments against the proposals aside, when one considers that the courts 
appear to dispute that the current system is broken and does not need fixing, the case for the 
change proposed in the Consultation is less than persuasive.  Any necessary streamlining for 
bankruptcy debtor petitions to create an administrative entry route that does not require a 
hearing could sensibly and more easily be managed, with less risk of error, within the Judiciary.   

16.4 The courts currently provide a one-stop shop for insolvency and administer a system in which 
the market has confidence.  Any splitting of responsibility for administering insolvency 
judgments is likely to cause problems and should be avoided. 

17. List of Consultation Questions 

We set out our responses to the various questions below which fall within our expertise. In doing so, these 
responses should be read in conjunction with the general comments made above, which address the 
substance of the issues behind the questions for response in greater depth. We do not respond in relation 
to debtor petitions (save to the extent of the views expressed above), Scotland or where the question is 
directed to creditors. However, what is missing from the list of questions is, the fundamental one, namely, 
whether there should be a move away from the present judicial system in relation to creditor petitions, to 
which our comments above are directed.   

Question 1: Should documents relating to a bankruptcy or winding up case remain with the party who 
created them, and be open to inspection there by persons so entitled? If not, please explain your answer. 

                                                        
30 In fact in the impact assessment for the Consultation it is noted that the net benefits will be affected by either 
increases/decreases in the number of bankruptcies 
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If there is a court file the documents should be kept there. If there is no court file consideration 
needs to be given as to what criteria should be applied to inspection of retained documents and a 
searchable central register for the reasons described above. 

Question 2: Do you think that a debtor should be able to pay instalments within a specified period of time 
after submission of his/her application, or that there should be no such time constraints but only when full 
payment has been made would a debtor be able to complete and submit an application form?  

Question 3: If you favour a limit on the period of time during which instalments could be paid, what do 
you think should be the maximum period? Less than 3 months? 3 months? Or more than 3 months?  

Question 4: Should instalment payments be non refundable?  

Question 5: If not, how should the administrative costs of handling the refund be recouped?  

Question 6: Should there be any additional requirements for registration in order to deter abuse? If yes, 
please outline what you think those requirements should be.  

Question 7: Do you think it would be useful for the Post Office Ltd (or another business that provides a 
similar service) to offer a “check and send” service?  

No. Even for DRO’s there is a greater degree of seriousness than this suggestion carries. It 
normalises debt default. 

Question 8: Do you think that there should be a fully electronic process for third parties who submit 
applications for individuals’ bankruptcy or for companies to be wound up? If you think not, can you 
explain why not? 

It is considered that third parties should have a choice as to the submission of applications and if 
there is a cost differential in processing this should be reflected in the fee. The reason is that 
electronic processing cannot be guaranteed to work 100% of the time. 

Question 9: Do you think that there should be differential pricing according to whether an application is 
submitted by a third party in paper form or electronically? Please explain your answer. 

Yes, see the response to question 8.  

Question 10: Do you think that third parties should only be able to pay application fees electronically? If 
not, can you say why not and suggest alternative or additional means of payment? 

If the application is submitted electronically the fee should be paid in the same way but if there is a 
paper based application the use of other means of payment should be permitted.  

Question 11: Do you think that there is scope for a pre-action process to encourage greater settlement of 
debt claims before a creditor resorts to bankruptcy or compulsory liquidation? 

There is scope for a clearly defined pre-action process but if this is an addition to the various 
current systems used by creditors, there will be costs implications for creditors. Such costs may not 
produce any benefit where the debtor cannot or will not pay. 

The proposed pre-action protocol has laudable aims, but for a creditor that has already exhausted 
other means of collecting an unpaid debt (e.g. through a debt action and unsatisfied execution), 
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compulsory pre-action process would just add further delay and provide an opportunity for a 
dishonest debtor to move assets beyond the reach of the bankruptcy trustee. In these circumstances 
a compulsory pre-action process would simply serve to penalise the innocent creditor. 

In any event, the statutory demand already functions as a pre-action protocol in a great number of 
cases. In company winding up, it is one of several means to prove inability to pay debts, which 
cynical debtors who know the system treat as another 3 weeks credit. See also Q 30 below 

Question 12: Is 21 days an adequate time period within which debtors can respond to a pre-action notice? 
If not, please suggest a more suitable period and explain your reasoning. 

Yes 

 Question 13: Can you suggest any additional matters that you think ought to be included in the pre-
action process? Is there anything listed that should not be included? Please give reasons for your answer. 

Reference to an Approved Intermediary as is presently included in the DRO regime would be 
welcomed. In addition a reference to mediation or ADR for all cases should not be entertained but 
it could be used where appropriate. This has costs implications for everyone which costs may well 
not be necessary unless there is a dispute as to the debt. In such a scenario it would be open to the 
creditor to include it as it might then be appropriate. Separate consideration needs to be given to 
the pre-action process for HMRC. 

Question 14: Do you think that the pre-action process should be mandatory or discretionary? 

It should be discretionary for the reasons stated in our general comments. 

Question 15: Do you think that there should be sanctions for a creditor who indicates it has complied 
with the pre-action process when it has not? Do you think those sanctions should be civil (such as costs or 
more onerous requirements for filing future applications) or criminal or do you think there should be the 
option of both? 

It is difficult to see how sanctions could operate under the suggested adjudication process 
particularly if the pre-action process were to be discretionary as suggested above. In any event the 
likely costs sanction would be the inability to recover costs in a scenario where the estate may turn 
out to be negligible or indeed non-existent. It is unclear how that could be effective. It also difficult 
to see how a sanction of “more onerous requirements” would be appropriate without giving the 
creditor an opportunity of being “heard”. There remains the issue of the nature of the “hearing”. 
The use of the criminal law would be inappropriate.  

Question 16: Do you think that these questions would be helpful to applicants in deciding whether they 
are entitled to make an application on the grounds of a debtor’s COMI?  

There would be some benefit to creditors but COMI is a complex area particularly in the case of 
individuals and where it is sought to rebut the registered office presumption. Difficulties that may 
arise in the context of COMI illustrate how unsuitable the purely administrative regime would be if 
this issue is left to determine by an Adjudicator. It requires careful consideration in cases where the 
answer is not obvious. See also our general comments above. 

Question 17: Can you suggest any other matters that the guidance could usefully cover to further help 
applicants? 
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No  

Question 18: How likely is it that a third party such as a creditor will know, or be able to find out with 
reasonable accuracy, a debtor’s email address and/or mobile telephone number? 

It is difficult to assess this although common sense would suggest that it would be easier when the 
debtor is seeking to place an order.  

Question 19: Is it reasonable to require a creditor to re-serve a statutory demand if more than 4 months 
have elapsed between service of the demand and making the application? 

It depends on the circumstances. So for example if there are negotiations which prove abortive 
there may be no good reason for further service. 

Question 20: Who do you think should be responsible for sending a copy of the bankruptcy application to 
the debtor and eliciting his/her response? 

The creditor should do this.  If the task is assigned to the Adjudicator who makes a (human) error  
that results in the debtor failing to be properly served, and being made bankrupt, against whom 
would the debtor have recourse and what would it be? 

Question 21: Do you think that a prompt by text message (which would only be sent if a debtor consents 
to the use of his/her mobile telephone number in this way) would be an effective mechanism to help alert 
the debtor to the imminent arrival of further information by post and/or email? Please explain your 
answer. 

If this is intended to refer to a text message from the Adjudicator’s office it is difficult to assess 
whether this would be effective in promoting any increase in response rate. The debtor could still 
ignore the post and/or email.  

Question 22: Do you agree that the only dialogue between the debtor and the Adjudicator should be to 
confirm correct contact details, and to establish whether the criteria for making a bankruptcy order are 
met. e.g. whether the application process has been complied with by the creditor; whether there is a debt 
that exceeds the bankruptcy level; and whether the jurisdiction criteria are satisfied. If not, can you 
suggest what other dialogue might need to take place and why?  

Yes 

Question 23: Is there any other way in which a dispute might be resolved before the court becomes 
involved? Or do you think that it is appropriate that a judicial decision is given at this stage in the 
proceedings? 

Unless a solution under ADR is agreed by the parties a dispute should be resolved by a judge.  

Questions 24: Do you agree with the way we suggest that applications to which there is neither consent 
nor opposition should be handled? If not, can you explain why not and suggest an alternative solution? 

No for the reasons already given. This should be dealt with by a judge. 

Question 25: What period of time would it be appropriate to allow the debtor to communicate his/her 
response to the Adjudicator? 14 days? Less? Or more? 
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If, contrary to the views already expressed, adjudication is to be adopted 14 days may be sufficient 
but this is dependent upon a number of factors e.g. pre-action process and the consideration which 
needs to be given to other creditors as, at least under the present law, this is a class remedy. 
Presumably it is not intended to change this.  

Question 26: Do you think a third party applicant should be able to request to withdraw its application at 
any time up to the point at which it is determined? 

If not served yes but if served further consideration is required in relation to the point made above 
about this being a class remedy.  

Question 27: Should any appeal against the decision of the Adjudicator be made in the first instance to 
the county court, or is there a benefit in retaining the existing provision that allows an appeal to be made 
in the first instance, in certain circumstances, to the High Court? 

The present appeal system should be retained in the sense that appeals should go to a single judge 
of the High Court. County courts have limited jurisdiction in relation to winding-up and in any 
event appeals from district judges whether in bankruptcy or winding-up do not go to the county 
court judge but to the High Court.  

Question 28: How important is it for the reforms proposed in this document that there is a Liquidator of 
Last Resort for Scotland?  

Question 29: If you think that it is important that there is a Liquidator of Last Resort, which organisation 
do you think should provide that office and how should it be funded?  

Question 30: Do you think that the Adjudicator’s role should be limited to determining applications for 
winding up on the grounds that the company is unable to pay its debts or where the company has passed a 
valid special resolution that it be wound up? If not, would you please explain your reasoning? 

If adjudication is to be adopted in relation to compulsory winding up it should be strictly limited – 
even the matters identified in this question can be complex. So determining an inability to pay debts 
under s 123 IA 1986 can be problematic. Even determining the validity of the passing of a special 
resolution is not always straightforward. The problem is in identifying criteria where adjudication 
could be safely applied. It is suggested that this is not feasible. 

In addition, on p11 of the Consultation it says that the proposals should involve only undisputed 
creditor or third party petitions for winding-up (with which we are not in agreement in any event 
for the reasons discussed in this response).  In particular, company debtor petitions were not 
mentioned.  For the reasons stated early in this response, we consider that it is unnecessary, 
inappropriate and not cost-effective to introduce a further administrative method into liquidation 
for companies in addition to CVL.  If the company can pass a valid special resolution that it be 
wound up, then presumably it could initiate its own CVL. 

Question 31: Are you able to suggest the proportion of petitions that are currently presented to the courts 
on grounds other than the company’s inability to pay its debts; the company having passed a valid special 
resolution that it be wound up; and that winding up is just and equitable? 

No.  
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Question 32: Who do you think should be responsible for communicating notice of the winding up 
application to the company and eliciting its response to the proceedings? 

The creditor – see the answer to Question 20. 

Question 33: Who should send notice to specified interested parties? 

We consider that creditors should be responsible for sending the notice but we are unsure as to how 
the identity of interested third parties may be immediately apparent to that creditor. The removal 
of the requirement to advertise also raises issues in relation to how other creditors can participate 
in this collective remedy and /or protect themselves in relation against potentially void dispositions 
(see further above and below).  

Question 34: When should notice be sent to these interested parties? 

Immediately after issue but consideration will need to be given as to how this should be linked to 
“service” on the company. Problems could arise for the company in relation to the freezing of its 
bank account which leads on to a further point which does not seem to be addressed namely how 
validation for the purposes of s 127 IA 1986 is to be dealt with. A similar issue arises in bankruptcy 
under s 284 IA 1986. This issue is discussed in our general comments. 

Question 35: Do you think that a winding up application should be advertised under these new 
proposals? If yes, please provide reasons for your answer 

Yes. It is a class remedy. Consideration also needs to be given to the present facility afforded by the 
Central Register. Banks will have views as to the impact of the suggested adjudication system 
particularly where the application is not advertised as potentially it would impact on overdraft 
facilities.  

Question 36: Can you foresee any circumstances in which it would be appropriate for the Adjudicator to 
seek further information from the applicant? If yes, please provide details and suggest how frequently this 
might occur. 

If it is an adjudication system it is difficult to identify occasions where the Adjudicator would seek 
material beyond what has been provided. However it may be possible even if such occasions cannot 
be identified now. 

Question 37: What period of time should be sufficient for a company to communicate to the Adjudicator 
its opposition? 14 days? More? Or less? 

14 days may be sufficient but this may be affected by other aspects of the scheme – see the response 
to question 25.  

Question 38: Do you think that a creditor should be able to request to withdraw its application at any 
time up to the point at which it is determined? 

See the response to question 26.  

Question 39: Should any appeal against the decision of the Adjudicator be made in the first instance to 
the county court, or is there a benefit in retaining the existing provision that allows an appeal to be made 
in the first instance, in certain circumstances, to the High Court? 
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See the response to question 27.  

Impact Assessment:  

Question 40IA: Is the proposed pre-action process likely to result in any additional costs for creditor 
petitioners or debtors? If so, how much and why? 

Yes if additional to the present system used by a creditor but the Committee is unable to identify a 
figure as this would need to come from creditors if it is to be reliable.  

Question 41IA: If you are a creditor, how often do you need to engage solicitors and/or barristers when 
petitioning for bankruptcy and company winding up? How much does this cost?  

ILA Technical Committee 
January 2012 
 

 

 


