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Dear Mr Howard 

Proposals for technical amendments to the Insolvency Act 1986 and other related insolvency 

legislation 

Thank you for providing the Insolvency Lawyer’s Association with the opportunity of commenting on 

your list of desirable technical amendments to primary legislation dated 3 June 2011.  This response has 

been prepared on behalf of the ILA by its Technical Committee (the Technical Committee). 

Given the short time frame allowed for this response, we have not been able to consider the list of 

desirable technical amendments in detail.  Therefore, we have confined this response to comments on a 

small number of items on the list that immediately strike us as warranting further consideration, and a few 

suggested additions.  These comments should not be regarded as exhaustive or conclusive.  In particular, 

the fact that we have not commented on any particular item on the list does not mean that we concur with 

it.  Equally, our list of suggested additions should not be regarded as complete.   

Comments on Table A 

Sections 213 and 214 – Extension of fraudulent and wrongful trading to cover administration and 

administrative receivership, where the company does not exit as a going concern. 

We acknowledge the argument that this proposal would enable ss213 and 214 to be used as a deterrent in 

appropriate formal insolvencies notwithstanding that the company does not go into liquidation. This 

might be desirable to the extent that it is felt that directors can currently slip through the net by avoiding 

liquidation. However, we have some reservations in applying the powers to administrative receivership, 

and some points to consider and a suggestion in respect of administration. 
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The role of an administrative receiver is to maximise realisations from the secured assets for the benefit 

of his appointer.  The proceeds of a wrongful trading claim are not caught by a charge over the 

company’s assets (Re Oasis Merchandising Services Ltd [1998] Ch. 170) and so such a claim would not 

directly benefit the secured creditor. Instead any net proceeds would form part of the company’s general 

assets in the hands of the relevant officeholder.  Although a secured creditor might benefit indirectly from 

a successful wrongful trading action by being able to share in any dividend that consequently becomes 

available to unsecured creditors in respect of any unsecured shortfall in the value of his security, it seems 

unlikely that either the administrative receiver or his appointing secured creditor will be very interested in 

running a wrongful or fraudulent trading claim. 

In addition, it is unclear what the status of the costs of bringing the proceedings would be, if they are not 

pursued in the interests of the secured creditor.  They would not obviously be recoverable under the terms 

of the debenture, and there is no equivalent concept of “administrative receivership expense”.  And in any 

event, there would need to be an additional procedure to settle unsecured claims and distribute any 

proceeds because an administrative receiver has no power or interest in doing so.  

We therefore question whether it is appropriate to apply a power that is used in collective insolvency 

proceedings to a secured creditor's enforcement proceeding.  Would it not be more appropriate for the 

claim to be brought by a subsequent (or concurrent) liquidator? 

Finally, following the general prohibition on administrative receivership in 2003, the number of 

applicable cases would appear to be so small that any benefit of introducing such a power would be very 

limited. 

For different reasons, we think that the proposal in relation to administration requires further 

consideration.  In summary, although we can see the benefit of applying ss213 and 214 powers in some 

administrations, we do not think it is appropriate to apply them to all administrations, and to do so would 

encourage inappropriate use of lengthy administrations. This would represent a change in the intended use 

of administration, originally designed to be a swift rescue and restructuring procedure, making it more 

similar to liquidation.  This is particularly relevant in the context of one of the points made in the 

consultation on the IP Regulatory Regime earlier this year, which observed some inappropriate use of 

administration instead of liquidation. 

Our view is as follows: 

1. It is desirable that ss213, 214, (and 212 – see below) should be available, with sanction, to an 

appropriate office holder in order to be effective as deterrents in controlling directors’ conduct. 

2. Ss213, 214 and 212 are appropriate powers for an administrator to use in some, but not all, 

administrations.  Such actions are lengthy and will extend far beyond the initial statutory 12 

month duration of an administration. 

3. Examples of administrations where it would probably be appropriate and beneficial to apply 

ss213 and 214 powers include:  

(a) very large administrations that take much longer than 12 months for their 

purpose to be achieved or to become incapable of achievement (for example 

Lehmans and Nortel type cases), where it is expeditious to commence any 

such claims concurrently with the rest of the business of the administration, 

rather than wait for an exit to liquidation; 

(b) cases where it is beneficial for the administrator to be able to compromise 

any wrongful trading claim together with, say, a related breach of duty claim 

that he is pursuing and 
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(c) cases where the administrator makes a distribution to creditors. 

4. An example of an administration where it is likely to be inappropriate to apply ss213 and 214 

powers is one where the purpose of the administration has been sufficiently achieved within a 

few months, and there is no other justification for remaining in administration.  In other words, 

it will not normally be the case that running a ss213 or 214 (or 212) claim is, by itself, sufficient 

justification for remaining in administration. Instead, the administrator should normally exit 

administration and run the claim in liquidation. 

5. In order to make the powers available in appropriate cases but guard against their use in 

inappropriate cases, the powers should be available with the court's sanction, if the court is 

satisfied that (a) there is a prima facie case for bringing the action and (b) it is appropriate to 

bring the claim in administration rather than a subsequent liquidation.  A liquidator wishing to 

bring a ss213 or 214 claim requires sanction, and so it is not disproportionate to require an 

administrator to obtain court sanction in order to bring an action in administration.  

Furthermore, if an administrator wishes to bring such an action in an appropriate administration, 

he will already be before the court for one or more extension applications, and so requiring 

court sanction is unlikely to necessitate any additional court hearings.  

6. We do not think this qualifies as a "technical change".  It would benefit from wider consultation. 

 

Suggested additions to the list of desirable primary legislative changes (not necessarily technical 

changes) 

Administration Expenses: we would like to see changes made to deal with the issues highlighted in the 

Nortel pensions case as detailed in our response dated 7 March 2011 to your request for evidence and 

suggestions.  We consider that it would be beneficial to review the interaction of paras  94 and 95 and rule 

2.67, also in the light of Goldacre related issues. 

General curative provision: several recent examples, including where administrators’ appointments have 

been found to be invalid because of a technicality (e.g. Minmar v Khalastchi [2011] EWHC 1159 (Ch), 

Re Frontsouth [2011] EWHC 1668 (Ch)) highlight the need for a general curative provision, similar to 

the one available in Australia.  Section 447A of the Australian Corporations Act gives the court there a 

curative power which may be exercised in a wide number of circumstances and has been invoked on a 

number of occasions where the validity of the appointment of an administrator has been challenged (see 

e.g. McVeigh v Merlo [2004] VSC 107, Re Australian Property Holdings Ltd (2010) 80 ACSR 114; and 

Xie v Crisp [2011] VSC 154).   

S212 Insolvency Act 1986: we think that consideration should also be given to making s212 available in 

administration on the same basis as we describe above in relation to ss213 and 214.  It would be illogical 

to leave it out. 

Yours sincerely 

 

Peter Cranston 
Co-chairman, Technical Committee 

Insolvency Lawyers Association 


