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INTRODUCTION 
 

 
1. In the course of this lecture I will consider the recent decisions (by judges 

at first instance) in Goldacre (Offices) Ltd v Nortel Networks UK Ltd  
[2010] Ch 455 (“Goldacre”) and Leisure (Norwich) II Ltd v Luminar Lava 
Ignite Ltd [2012] BCC 497 (“Luminar”). 

 
2. I will mention straightaway the particular points decided in this pair of 

cases which has been the subject of comment and criticism. I will take an 
example to illustrate the point.  

 
3. The company is a tenant of premises. Rent falls due under the tenancy on 

25th December 2011. The tenant company enters administration on 1st 
January 2012. The tenant trades from the premises up to, and after, it goes 
into administration. The tenant is still trading on the next quarter day, 25th 
March 2012. The tenant ceases trading the next day, 26th March 2012 and 
hands the premises back to the landlord. Because the tenant in 
administration traded from the premises after it went into administration, 
the landlord is entitled to be paid some rent as an administration expense. 
A right to be paid on that basis gives the landlord priority over other 
creditors and is a very valuable thing.  

 
4. If the above decisions are right, in relation to the tenant’s trading from 1st 

January 2012 to 24th March 2012, the landlord is not entitled to be paid 
rent as an administration expense. Why? Because the rent for that period 
accrued due on 25th December 2011 which was before the tenant went into 
administration. That quarter’s rent is not to be apportioned as between the 
period before 1st January 2012 and the period after 1st January 2012. The 
landlord will of course remain entitled to prove for the full amount of the 
rent due on 25th December 2011. 

 
5. Yet, in relation to the tenant’s trading for 1 or 2 days on 25th and 26th 

March 2012, the landlord is entitled to a full quarter’s rent. Why? Because 
the quarter’s rent accrued due on 25th March 2012 and is not to be 
apportioned in relation to the period before 26th March 2012 and the period 
after 26th March 2012. 
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6. Is this a sensible result? I do not think so. I think a sensible result would be 
to entitle the landlord to be paid rent as an administration expense for the 
period from 1st January 2012 to 26th March 2012. That is the period during 
which the tenant in administration retained the premises for the benefit of 
the administration. The result produced by the two cases means that rent is 
not a liquidation expense for a period when the premises are so retained 
and conversely rent is paid as an administration expense for a period when 
they are not so retained. 

 
7. As it happens, in my example, by chance, the landlord gets a quarter’s rent 

as an administration expense in a case where the tenant retained the 
premises for the benefit of the administration for just under 3 months. And 
indeed, the same chance outcome occurs in practice in some cases. So is 
that alright then? No. The law should be principled. It would be perfectly 
possible to give many other examples where the operation of these two 
first instance decisions is unfair to either the landlord or the tenant in 
administration. 

 
8. One cannot understand the legal principles which apply or ought to apply 

to rent as an administration expense unless one considers how we got to 
where we are today. That involves examining the allied concept of rent as 
a liquidation expense. To do that one needs to understand the relevant 
decisions of the courts in the 19th century as well as the present statutory 
provisions. 

 
9. In the case of both liquidation expenses and administration expenses, there 

are today statutory provisions and insolvency rules dealing with two 
subjects. The first set of provisions deals with the moratorium on creditors, 
including landlords, taking certain steps against the company. The second 
set of provisions deals with what are, and what are not, liquidation 
expenses and administration expenses. 

 
10. These two sets of provisions are sometimes considered in isolation one 

from the other. But so far as rent as a liquidation expense is concerned, it 
was the first set of provisions (creating a moratorium) which first gave rise 
to the idea that post-liquidation rent could somehow be a liquidation 
expense. The position today is that in order to understand when and how 
rent can be a liquidation expense or an administration expense, it is 
necessary to examine the moratorium provisions. 

 
LIQUIDATION EXPENSES 

 
11. The history of rent as a liquidation expense is described in two important 

modern cases, namely, Re Atlantic Computers Ltd [1992] Ch 505 and Re 
Toshoku Finance UK plc [2002] 1 WLR 671. The first of these was not a 
case about a liquidation at all – it was an administration case. The second 
was a liquidation case but it did not concern a lease or rent due under a 
lease. 
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12. In Re Atlantic Computers, the court explained the statutory provisions in 
the 19th century, and today, which prevented a landlord taking proceedings 
to forfeit a lease vested in a company in liquidation or distraining for rent 
due under such a lease. A landlord needed, and still needs, the permission 
of the court to do either of these things. 

 
13. The law as helpfully described in Re Atlantic Computers can be 

summarised as follows.  
 

14. If the landlord seeks permission to bring proceedings to forfeit the lease, 
for example for non-payment of rent (whether accruing before or after the 
commencement of the liquidation), he should normally be granted it: see at 
page 521E. This should be regarded as a case of a landlord claiming his 
own property. In the ensuing forfeiture proceedings, the court will consider 
the usual points which arise in forfeiture proceedings including any claim 
for relief from forfeiture on the basis that the arrears of rent are paid in 
full. 

 
15. If the landlord seeks permission to distrain for unpaid rent, then if there is 

nothing more and the landlord is merely an unsecured creditor for the rent 
(whether accruing before or after the commencement of the liquidation) 
then he should not normally be given leave to distrain. But there may be 
something more. What if the lessee has continued to trade from the 
premises or otherwise has retained the premises for the benefit of the 
winding up. If the company in liquidation had taken on new premises or 
incurred new liabilities post liquidation, it would have to pay for them in 
full as a liquidation expense. What is the difference between taking on a 
new debt and retaining premises where there is a freshly accruing 
obligation to pay rent. The 19th century cases held that if the liquidator 
retained the premises for the purposes of the liquidation, then the rent 
payable should be paid. It should be an expense of the liquidation. The 
landlord should be allowed to distrain for that rent if it went unpaid.  

 
16. This approach was laid down in a series of cases. The two most commonly 

referred to are Re Lundy Granite Co (1871) LR 6 Ch App 462 and Re Oak 
Pits Colliery (1882) 21 Ch D 322. The principle so established is typically 
referred to as “ the Lundy Granite principle”. For present purposes, 
perhaps the most useful way of formulating the principle is in the 
judgment of Lindley LJ in Re Oak Pits Colliery at 330 where he said:  

 
“When the liquidator retains the property for the purpose of 
advantageously disposing of it, or when he continues to use it, the 
rent of it ought to be regarded as a debt contracted for the purposes 
of winding up the company, and ought to be paid in full like any 
other debt or expense properly incurred by the liquidator for the same 
purpose and in such a case it appears to us that the rent for the whole 
period during which the property is so retained or used ought to be 
paid in full without reference to the amount which could be realised 
by a distress.” [emphasis added] 
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17.  So, although the debt was actually “incurred” as a future debt when the 
lease was entered into, it should be regarded as a debt freshly contracted 
for the purposes of the winding up. I also draw attention to the reference to 
the whole period during which the property is so retained or used. 

 
18.  It will be necessary to come back to Re Atlantic Computers when I turn to 

deal with administration expenses. However, staying with liquidation 
expenses, I will now refer to what was said on that subject in Re Toshoku. 
This decision of the House of Lords is a leading authority on liquidation 
expenses. The facts are not important for today’s purposes. On the facts, a 
particular liability came within the wording used in the list of liquidation 
expenses in what was then Insolvency Rules 1986 rule 4.218(1)(m) and 
which is now rule 4.218(3)(m). The liquidator argued that notwithstanding 
that the liability fell within the wording of the rule, there ought to be a 
gloss on the wording of the rule. It was said that to be a liquidation 
expense, the liability had to be: (1) within the wording of the rule;  and 
also (2) a liability which was “for the benefit of the winding up”. It was 
submitted that this gloss was to be found in the Lundy Granite principle. In 
short that argument was rejected. However, the fact that the argument was 
put forward led to Lord Hoffmann, giving the only speech in the House of 
Lords, discussing in detail the Lundy Granite principle. He held that the 
Lundy Granite principle did not justify reading in a limitation on the 
operation of the express words in 4.218 and he decided the case 
accordingly. 

 
19. The actual decision in Re Toshoku is absolutely clear. If the liability is 

within the express wording of rule 4.218 then the liability is thereby a 
liquidation expense. There is to be no inquiry as to whether the liability 
was or was not for the benefit of the winding up. 

 
20. Unfortunately, in my view, Lord Hoffmann’s description of the Lundy 

Granite principle is not quite so clear and requires some thought and 
interpretation, at least in relation to some parts of what he said. But those 
are important parts. 

 
21. He referred to what Lindley LJ said in Oak Pits. He quoted the passage I 

have quoted above. At [29], he said that the principle was evolved on 
equitable grounds and expanded the concept of a liquidation expense. He 
said that the principle was originally based on the statutory discretion to 
permit a landlord to distrain for unpaid rent but evolved to give the 
landlord a right to payment of the rent in full. He said that the area of 
discretion had “hardened into principle” and was well settled. 

 
22. Building on this, Lord Hoffmann said at [38] that the question as to 

whether a landlord was to be paid rent as a liquidation expense was not a 
matter of discretion but was today a matter of entitlement, if the relevant 
qualifying criteria were satisfied. He disagreed with Nicholls LJ in Re 
Atlantic Computers on that point. 
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23. This last point creates a potential difficulty. Is the landlord’s right to rent 
as a liquidation expense included in the list of liquidation expenses in rule 
4.218? If so, where? It may matter where it is put, because the list in rule 
4.218(3) identifies an order of priority. If it is a liquidation expense which 
is not included in rule 4.218, does this mean that rule 4.218 is not 
exhaustive? If rule 4.218 is not exhaustive, then can the court include other 
liabilities and by doing so promote them from being provable debts to 
expenses or even from being non-provable debts to expenses?  

 
24. Lord Hoffmann made it clear that the list in rule 4.218 is “mandatory” in 

the sense that if the liability is within the list, it is not open to the court to 
take it out of the list. But is it exhaustive or does it list only some things 
which are liquidation expenses leaving it to the courts to apply some 
principle or other to include other things? 

 
25. This is where Lord Hoffmann is not completely clear.  At [38] he refers to 

the court “interpreting” rule 4.218 to include rent pursuant to the Lundy 
Granite principle. In the same paragraph he refers to the court “treating” as 
coming within paragraph (a) of the list which refers to expenses “incurred” 
by the liquidator. He then goes on to say that “possibly” the principle 
might “enlarge” the scope of other paragraphs as well. So, can the court 
“treat” other charges as coming within the list? Can the court “enlarge” the 
list to include other charges? 

 
26.  Perhaps we do not need to know the answers to all of these questions for 

the purposes of the present subject matter, which is rent as a liquidation 
expense. However, the point is a fundamental one. There has been a 
readiness in one or two cases at first instance concerning administrations 
to hold that the court can decide to treat something as a liquidation or 
administration expense which is not within the relevant list.  

 
27. My own inclination is to say that the three verbs used by Lord Hoffmann, 

“interpret”, “treat” and “enlarge” should be understood as follows. If a 
liquidator of a tenant company has to pay rent to a landlord under the 
Lundy Granite principle, the payment is a necessary disbursement within 
rule 4.218(3)(m). You can say it is “treated” as a necessary disbursement, 
if you like. Further, it is probably open to the court to “interpret” the word 
“incurred” in  rule 4.218(3)(a) as extending to a case where a liquidator 
retains the premises for the benefit of the winding up and thereby makes 
the company liable to pay the rent in full for the relevant period.  

 
28. I would therefore incline to the view that: (1) the list in rule 4.218 is 

exhaustive; (2) the wording of the rule can be construed or interpreted by 
the court;  (3) it is appropriate to interpret the word “incurred” in 
paragraph (a) as including a rent payment which a lessee is contractually 
liable to pay under a pre-liquidation lease if the payment relates to a period 
during which the lessee retains the premises for the benefit of the winding 
up; (4) in the alternative, it is appropriate to “treat” the payment of rent 
pursuant to the Lundy Granite principle as a necessary disbursement in 
paragraph (m). 
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29. One last point about Re Toshoku. Although the House of Lords held that 

in a case which fell within the Lundy Granite  principle, the landlord was 
entitled to rent as a liquidation expense as of right and not as a matter of 
discretion,  the court had a discretion as to when to allow the landlord to 
take action to recover this rent or, seemingly, when to direct the liquidator 
to pay this rent. There might be good reasons why the landlord will have to 
wait to be paid. 

 
30. For the time being, that is what I want to say about rent as a liquidation 

expense. I now need to consider the question of rent as an administration 
expense. 

 
ADMINISTRATION EXPENSES 

 
31. Let me start with the moratorium which affects a landlord of a company in 

administration. 
 

32. When can the landlord get permission from the court to bring forfeiture 
proceedings? One might have thought that the court would apply the 
identical rule to that which it applies to a company in liquidation. Re 
Atlantic Computers says otherwise. That case laid down guidelines which 
are well known. They are also detailed and I will not take time to set them 
out here. The reason for an approach different from the approach in the 
case of a liquidation is that there is a statutory purpose in relation to the 
moratorium in respect of an administration which is not identical to the 
statutory purpose in relation to the moratorium in respect of a liquidation. 
Thus, if the giving of permission to forfeit would not impede the 
achievement of the purpose of the administration, then leave should 
normally be given: see at 542C-D. If the giving of the permission to forfeit 
would impede the achievement of the purpose of the administration, then 
the court has to balance up all the competing considerations. One 
important consideration is the proprietary right of the landlord to re-
possess the premises. 

 
33. Apart from the court’s ability to say “yes, you may” or “no, you may not” 

to the landlord seeking to forfeit, the court can say “yes, on terms” or “no, 
on terms”. Let us look at what Nicholls LJ said about the answer “no, on 
terms”.  He said such cases would frequently arise. He then said as to the 
ability to impose terms on the administrator: “For example, the permanent 
loss to a lessor flowing from his inability to recover his property will 
normally be small if the administrator is required to pay the current rent.” 
[emphasis added] He suggested that such a term would be a normal term to 
impose. 

 
34. What did Nicholls LJ mean by “current rent”? Of course, he did not spell 

that out and to some extent it is open to interpretation. Reverting to my 
initial example of the company entering administration on 1st January and 
giving up possession on 26th March 2012, is “current rent” the rent for the 
period 1st January 2012 to 26th March 2012 or is it: no rent from 1st 
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January 2012 to 24th March 2012 and then rent for the period form 25th 
March 2012 to 23rd June 2012. I suspect that that is a tendentious way of 
putting the question. A less tendentious way of doing so is to ask: do you 
identify the current rent on a daily basis for the period in question or do 
you identify it as that rent which contractually accrues during the relevant 
period? I suspect that if Nicholls LJ were here to answer the question, he 
would favour the daily basis approach and not the accruals basis. I add this 
warning. Nicholls LJ was dealing with the imposition of a term on the 
company for the benefit of the landlord. It would not be right to impose a 
term which was not at least as favourable to the landlord as the landlord’s 
entitlement to be paid rent as an administration expense. It may be right to 
impose on the administrator a term which is more favourable to the 
landlord. For example, if current rent means rent calculated on a daily 
basis, might the court be prepared to add a further term that the 
administrator gives a minimum period of notice before the company gives 
up the premises and so that the administrator must pay rent during such 
period of notice even if the company gives up the premises before the 
expiry of the notice? I think I would be prepared to consider imposing 
such a term. 

 
35.  The guidelines in Re Atlantic Computers as to the grant of permission to 

bring proceedings against the company in administration remain generally 
apposite notwithstanding the amendments made to the law as to 
administration by the Enterprise Act 2000 and notwithstanding the 
decision in ReToshoku as to the landlord’s right to rent as a liquidation 
expense being a matter of entitlement and not of discretion: see Sunberry 
Properties Ltd v Innovate Logistics Ltd  [2009] 1 BCLC 145. 

 
36. The court’s ability to refuse permission to forfeit on terms that the 

company in administration pays current rent is of obvious practical 
significance. It means that if the landlord does not get his premises back, 
he ought to be able to get current rent (whatever precisely that means). 

 
37. However, that consideration does not deal with the case where the landlord 

does not want to get his property back but he does want to recover rent as 
an expense of the administration. 

 
38.  So the next question is: when is the landlord entitled to receive rent as an 

administration expense otherwise than as a condition imposed on a tenant 
in return for the court refusing to give the landlord permission to forfeit? 

 
39.  The court in Re Atlantic Computers thought that the court had a discretion 

to confer, or not confer, on the landlord the right to receive rent as an 
administration expense. The House of Lords in Re Toshoku held that a 
landlord’s entitlement to rent as a liquidation expense was not a matter of 
discretion; the right turned on the Lundy Granite principle. 

 
40. Since the decision in Re Atlantic Computers, the statutory provisions 

relating to administration have been amended by the Enterprise Act 2000. 
There are now detailed provisions dealing with administration expenses. 
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The new provisions, in particular, in rule 2.67 have plainly been modelled 
on rule 4.218 (dealing with liquidation expenses). It has been held more 
than once that what Re Toshoku had to say about rule 4.218 holds good for 
rule 2.67 also. Although some commentators have argued against this 
view, I consider that this is the view which will prevail. 

 
41. So what are the rules about rent as an administration expense? A landlord 

is entitled (not as a matter which is within the discretion of the court) to 
rent as an administration expense if the case comes within the Lundy 
Granite principle. If I am right about how to interpret or apply rule 4.218 
in relation to a liquidation expense, then the same result follows for rule 
2.67. The list in rule 2.67 is mandatory. If the expense is within the list, 
then the court cannot take the expense out of the list. Conversely, the list is 
exhaustive. One can interpret the word “incurred” in rule 2.67(1)(a) as 
including a rent payment which a tenant is contractually liable to pay 
under a pre-administration lease, if the payment relates to a period during 
which the tenant retains the premises for the benefit of the administration. 
Alternatively, the payment of that rent is “treated” as a necessary 
disbursement within rule 2.67(1)(f). 

 
42. That takes me to Goldacre. This case raised some fundamental points as to 

when and how rent became an administration expense. The judge basically 
followed Re Toshoku and held that what Lord Hoffmann said about 
liquidation expenses applied to administration expenses. I think he was 
right to do so and that this view will prevail. 

 
43. What now needs attention is not the fundamental point considered in 

Goldacre but the detailed application of the Lundy Granite principle. There 
are two points to note about that case. The first was that the tenant was not 
in possession of all of the demised premises but only of part of them. 
Should the rent payable as an administration expense be the rent for the 
whole or only an apportioned part of the rent for the part where the tenant 
was in possession? The judge held that if the tenant retained any of the 
rights under the lease for the benefit of the administration, then the tenant 
had to comply with all of the terms of the lease. The judge cited Powdrill v 
Watson [1995] 2 AC 394 (a case in which he had appeared as counsel) 
although that case concerned employment contracts and the different 
wording of section 19 of the Insolvency Act 1986 (i.e. before the 1986 Act 
was amended by the Enterprise Act 2000). In Powdrill v Watson, the 
House of Lords had approved the earlier case of Re Levi & Co Ltd [1919] 
1 Ch 416, where the damages due for terminal dilapidations were held to 
be a liquidation expense. On the facts of Goldacre, the decision that the 
administrator was liable to pay as an administration expense the rent for 
the entirety of the demised premises was not an unjust one; the judge said 
that if he had a discretion in the matter (which he held he did not) he 
would have exercised that discretion in favour of the landlord on this point 
because the tenant’s retention of a part of the premises effectively 
prevented the landlord from benefitting from the remainder of the 
premises. 
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44. The other point for which Goldacre is cited as authority relates to whether 
(when the lease provides to be payable quarterly in advance) the landlord 
is entitled to be paid a full quarter’s rent even where the tenant had given 
up the premises during that quarter. There were earlier authorities which 
assumed that rent should be an expense for the period during which the 
tenant retained the premises for the purposes of the liquidation  or 
administration as the case may be. Indeed, only shortly before the decision 
in Goldacre, the Court of Appeal in Sunberry had proceeded on that basis. 
Nonetheless, the judge in Goldacre treated the question as governed by 
Powdrill v Watson, which was about the meaning of “incurred” in section 
19 of the Insolvency Act 1986. The report of the argument of counsel does 
not show precisely how the point was argued. The judge’s reasoning on 
this point is fairly brief.  

 
45. The last point to make about Goldacre is to say that the judge repeated 

what Lord Hoffmann had said in Re Toshoku to the effect that even where 
a landlord is entitled to be paid rent as an administration expense, the court 
has a power to make the landlord wait for his money. 

 
46. With that I go to the decision earlier this year in Luminar. Here the rent 

was again payable quarterly in advance. The tenant company failed to pay 
rent on a quarter day and entered administration during the ensuing 
quarter. The administrator thereupon retained the premises for the benefit 
of the administration. The landlord submitted that it was entitled to be paid 
as an expense the full quarter’s rent which had accrued due before the 
administration. This was said to be justified on the ground that as the 
landlord was seeking forfeiture of the lease, the arrears of rent ought to be 
paid in full as a condition of the court granting relief from forfeiture or as a 
condition of the court refusing to give the landlord permission to seek 
forfeiture of the lease. On the facts of that case, no question of relief from 
forfeiture nor any question of a refusal of permission to forfeit arose 
because by the time the matter came to court, the administrators gave the 
landlord permission to forfeit the leases so that the matter was taken out of  
the hands of the court. 

 
47. In Luminar, the judge applied the decision in Goldacre that the rent which 

is payable as an expense is the rent which accrues during the period that 
the premises are retained by the administrator for the benefit of the 
administration. Thus in relation to a quarter’s rent which accrued before 
the administration, no part of that was recoverable as an expense and in 
relation to a quarter’s rent which accrued during a period when the 
administrator retained possession for the benefit of the winding up, all of 
that was recoverable as an expense even if the administrator gave up the 
premises shortly after the quarter day. 

 
48. I said earlier that the pair of answers provided by Goldacre and Luminar 

do not strike me as making good sense. What does make good sense or at 
any rate far better sense is a rule which entitles a landlord to recover rent 
as an expense (whether in a liquidation or an administration as the case 
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may be) for the period during which the company retains the premises for 
the benefit of the winding up or the administration. 

 
49. I do not find the reasoning in either Goldacre or Luminar particularly 

convincing. Goldacre applied an accruals approach apparently based on 
Powdrill v Watson where the issue and the statutory language were 
different. Luminar adopted this accruals approach. 

 
50. If I were counsel arguing this point in the Court of Appeal, I would 

obviously read every one of the 19th century cases about liquidation 
expenses. I have not done that before preparing this lecture. I can only 
record an impression. My impression from looking at the cases cited in the 
later cases is that the 19th century cases had not adopted a rigid accruals 
basis for recovery. Instead they focussed on the period during which the 
liquidator retained the premises for the benefit of the winding up so that 
the rent for that period was an expense. In the 20th century cases, this  was 
the approach apparently adopted without contrary argument. The Court of 
Appeal in Sunberry  did not adopt an accruals basis. They obviously 
thought it was fairer to make the tenant pay for the period during which the 
premises were retained for the benefit of the administration. My 
experience is that it is a difficult thing to persuade the Court of Appeal to 
do something which they think is unfair.  

 
51. I do not think that landlords and insolvency practitioners should regard 

these two cases at first instance as the definitive last word on this subject.  
However, it looks like it will be necessary to take the debate to the Court 
of Appeal in order to produce what I regard as a more sensible result. 

 
52. If these two cases are not challenged on an appeal, the next issue  will be 

what is to happen in relation to other sums which accrue due under the 
lease. One obvious example is a service charge. Most service charge 
clauses provide for quarterly payments on account following by a 
balancing payment at the end of the service charge year. Even where 
payments are made on account, the balancing payment may be substantial. 
What if the liability to pay the balancing payment for a year accrues due in 
a short period during which the premises are being retained for the benefit 
of the liquidation or the administration. On the accruals basis, the full 
amount of the balancing payment would be recoverable as an expense. 
That also does not seem to me to be sensible. Another example, likely to 
involve larger sums of money, is where a long outstanding rent review 
which was ongoing when the company entered administration results in a 
determination of the reviewed rent and an ensuing liability to pay extra 
rent for several earlier years. If that liability accrues during a period when 
the administrator is retaining the premises for the benefit of the 
administration, what then? 

 
53. If these two decisions stand, then the rules they lay down are open to 

manipulation. Assuming that the rent is payable quarterly in advance, a 
well advised appointor will cause the company to default on the rent due 
on a quarter day and then cause the company to enter administration just 
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after the quarter day and also make sure that the company gives up the 
premises only towards the end of a later quarter for which it might be 
liable to pay a quarter’s rent as an expense. Indeed, it ought to be possible 
for a company in administration to always get a period a little short of 3 
months after administration when it can retain the premises and not pay 
rent as an expense. 

 
54. There have been various suggestions of retaliatory action by landlords. 

Hitherto, landlords had resisted retailers’ requests that leases should 
provide for rent to be paid monthly in advance. Some commentators have 
suggested that landlords might think again. What about a rent provision 
which states that rent is payable quarterly in advance but in the event of an 
administration, then rent shall be paid monthly (or even weekly) in 
advance – thereby reducing the downside created by the Luminar decision 
(although landlords will not want to give up the upside created by the 
Goldacre decision). 

 
55. I have referred many times to the period during which the liquidator or the 

administrator retains the premises for the purposes of the winding up or 
administration. What is involved in this concept of retaining the premises 
in this way? In summary, the premises will be held to have been retained 
for the benefit of the liquidation or the administration where: 

 
a. the liquidator or administrator causes the company to continue 

running its business from the premises; 
b. he uses the premises to store the company’s property while trying 

to sell it; 
c. he markets the lease, trying to find a buyer for it;  
d. he causes the company to receive rent from a subtenant. 

 
56.  A liquidator or administrator will not be held to be retaining the premises 

for the benefit of the winding up or the administration where, by 
arrangement with the landlord, he retains the premises for the substantial 
benefit of the landlord as well as for the benefit of the winding up or 
administration. 

 
57.  Finally, I need to emphasise that the thoughts expressed in this talk are not 

the same as a judgment delivered after considering full argument. As 
regards the accruals basis for the recovery of rent, as adopted in Goldacre 
and  Luminar, I would want to have the benefit of a deeper understanding 
of all of the cases which applied the Lundy Granite principle before these 
two recent decisions were arrived at. For the present, my position can be 
summed up by saying that I do not think the result produced in these two 
recent cases makes good sense and I am not convinced that a court is 
compelled by earlier authority to reach that result. 

 
[End] 


