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Transparency & Trust: Enhancing the transparency of UK Company ownership and 
increasing trust in UK business – Discussion Paper published 15 July 2013: Response of 
the Technical Committee of the Insolvency Lawyers’ Association. 

The Insolvency Lawyers’ Association (the "ILA") provides a forum for c 450 full, associate, 
overseas and academic members who practice insolvency law.  The membership comprises a 
broad representation of regional and City solicitors, barristers and academics and overseas 
lawyers. The Technical Committee of the ILA (the "Committee") is responsible for 
identifying and reporting to members on key developments in case law and legislative reform 
in the insolvency and restructuring market place.  

The Committee welcomes the opportunity to respond to the proposals that are designed to 
enhance the transparency of UK company ownership and increase trust in UK business. In 
doing so we have limited our response to the aspects of the paper contained in Part B that are 
related to ensuring that the UK is a trusted place to do business and invest.  

Whilst we support the policy reasons for improving transparency and trust, we are concerned 
that the extent of the proposals designed to deal with poor business behaviour may be 
disproportionate to what is actually required and may as a result make the UK less 
competitive in terms of doing business.  We are also concerned that it appears that measures 
to extend or amend the disqualification regime have been addressed on a piecemeal basis, 
with proposals, not just in this discussion paper, but also contained within the Deregulation 
bill, and the "Red Tape Challenge – changes to insolvency law to reduce unnecessary 
regulation and simplify procedures".  There also appears to be some inconsistency in terms of 
the measures designed to remove unnecessary burden on businesses whilst at the same time 
contemplating increased levels of responsibilities on those responsible for managing 
businesses.  It should also be remembered that the number of directors whose conduct has 
fallen below that what is expected and whose actions have left them with assets worth “going 
after” are small in number. The vast majority of directors of companies which have failed 
would ordinarily have few available assets and will struggle to meet any award made against 
them. It is true that directors may have insurance to cover such awards, but this is already 
expensive to take out and adding to the risks a director is running will only make such 
insurance more expensive. To that end, while the policy reasons are laudable, we question 
whether such policies will actually be detrimental to creating an enterprise culture.   

Now taking each of the insolvency related specific themes in turn:   

Clarifying the responsibilities of directors (Question 39)  

As the consultation paper notes, the CA 2006 sets out the current position in terms of 
directors' duties and in particular the responsibility they have in promoting the success of the 
company, where they should have regard to "the likely consequences of any decision in the 
longterm".  In this respect we consider that there is no need to introduce a primary duty.  It is 
naive to believe that those responsible for the business strategy in the banking sector 
approach it with a view to making short term gains at the expense of the longterm viability of 
those institutions.  The Parliamentary Commission on Banking Standards (PCBS) makes this 
recommendation, but we doubt its efficacy in practice, and consider that it will not act as a 
deterrent.  Regulatory oversight of the banking sector has already been completely 
overhauled, the regulators should be left to meet the challenge of sector financial stability.  
Further, if directors do knowingly pursue short term gain at the expense of longterm viability, 
they are clearly not promoting the interests of the company, and so would already be in 
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breach of their duties without the need for amendments in the law.  It should also be noted 
that the consequence of any additional duties may work to the advantage of non-UK banks, 
therefore making the UK banks less attractive to both investors and future employees and 
hampering their ability to lend. 

Allowing sectoral regulators to disqualify directors in their sector (Questions 40-42) 

We do not see any advantages in extending the power to bring disqualification proceedings to 
regulators, who already have an administrative regime designed to impose bans on 
individuals from working in their regulated sector.  In particular, in the banking sector, the 
Financial Conduct Authority has very wide powers to prohibit individuals working within 
that sector.  In addition the Company Directors Disqualification Act 1986 (CDDA) is already 
sufficiently wide to deal with all sectors in cases where directors behaviour is less than what 
is expected and there is nothing to prevent the bans imposed by regulators being taken into 
account in any disqualification proceedings by the Secretary of State when considering 
whether to bring disqualification proceedings.  We can see that there could be benefits in 
information sharing between the regulators and the Insolvency Service.  Imposing a statutory 
duty on regulators to report bans or serious disciplinary findings might ease the process, and 
ensure that regulators feel less concerned about any risks to them in volunteering such 
information. 

Factors to be taken into account in disqualification proceedings (Questions 43-48) 

As mentioned above, we do not consider that there is anything at present to prevent breaches 
of sectoral regulations being taken into account in disqualification proceedings.  The matters 
for determining unfitness are not exclusively set out in Schedule 1 to the CDDA, but the 
Court in determining whether to make an order is to "have regard" to those matters listed.  
Nor do we advocate amending that schedule to take into account the "wider social impact" of 
directors' behaviour.  Even if this could be pinned down to a definition and materiality test we 
do not think that these would be workable and with the current flexibility of the court to take 
such issues into account, they are best dealt with on a case by case basis.  In addition, we do 
not agree with the proposals to introduce a two tariff system of disqualification aimed at 
penalising those whose behaviour relates to high volume deposit or otherwise vulnerable 
creditors.  Consumer protection and regulators should intervene and introduce preventative 
measures if this is a real concern, although we note this is already a highly regulated area.  
Again there is nothing to prevent these aspects being taken in account in any disqualification 
proceedings at present.  

Taking into account a director's previous failures (Question 49) 

We do not agree with the proposals for taking in account or imposing an arbitrary threshold 
in the number of failures that would give rise to a presumption that a director is unfit.  They 
appear to be contrary to other policies being promoted and the recognition in this discussion 
paper itself (see paragraph 42) that failure itself is not an indication of misconduct.  Further, 
the court is already able to take into account past failures when considering whether to 
disqualify a director and the length of any disqualification to impose. As for other matters, we 
think it preferable to allow the court to deal with such considerations on a case-by-case basis 
taking into account all the circumstances of the case. 
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Improving financial redress for creditors (Questions 50-55) 

It appears somewhat contrary to common sense that whilst acknowledging the detrimental 
impact of changes to litigation funding which are being proposed to be introduced in April 
2015 by virtue of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
(LASPO) on the ability of insolvency practitioners (who act in the best interest of creditors) 
to seek redress on behalf of creditors, other legislative measures are being proposed to 
improve redress and effectively reverse the effects of the LASPO.   

We consider that whilst wrongful and fraudulent trading claims are relatively rare, this is due 
to the high evidential thresholds required to establish a case.  Wrongful trading claims are 
often unsuccessful as the courts, quite rightly, do not want to judge directors with the benefit 
of hindsight.  Whilst fraudulent trading cases are very rare, other misfeasance claims using 
the summary procedure in s212 IA 1986 are usually pursued, with a higher frequency and 
greater degree of success.  Proceedings under s212 are available already to any creditor to 
seek redress.  If liquidators were able to assign actions for wrongful trading or fraudulent 
trading, in addition to the practical difficulties in a third party establishing and conducting a 
claim from a lack of access to information, it could also be open to abuse – we note that 
previous legislation allowed individual creditors or contributories to pursue fraudulent trading 
claims, but this was considered undesirable on the basis that it may encourage a creditor to 
pressure directors into settling claims.  It may also see a rise in opportunistic claims, whereas 
at present officeholders are also officers of the Court, and their professional integrity should 
operate to avoid this.  Wrongful and fraudulent trading claims are by their very nature 
insolvency specific claims and our view is that decisions as to whether to bring such claims 
and how such claims should be conducted (i.e. settled or pushed to a full court hearing) 
should be left in the hands of insolvency officeholders. Selling such claims to third parties, 
who will not be subject to the same strict duties as insolvency officeholders and whose 
interest will be to turn a profit on the claim they have purchased, would mean that the claim 
is not conducted in the interests of the creditors of the company. This is highly likely to result 
in very speculative claims being purchased with the sole aim of putting pressure on directors 
(who may not have access to funds to defend themselves properly) to settle.  The availability 
of "trading" such claims may also act as a disincentive to people taking on managerial roles. 
We do not consider that such proposals would in any way improve confidence in the 
insolvency regime, and in fact could result in serious damage if the pursuit of assigned claims 
was subject to abuse.  It is also likely to increase the price of insurance for directors and 
officers, becoming another impediment to doing business.   

Giving the court a power to make a compensatory award against a director (Questions 
56-60) 

On balance, as a matter of policy we are generally supportive of giving the court a power to 
make a compensatory award against directors. Such a power would widen the options 
available for recompense for creditors where a director’s conduct has fallen below the 
standards expected. However, disqualification usually arises as a result of misfeasance and 
misfeasance claims do already allow for compensatory awards to be made that benefit 
creditors. Therefore the grounds which could give rise to a compensatory award are likely to 
be fundamentally the same as those which a liquidator would rely on in support of an action 
under s.212 IA86. This could give rise to difficulties, as the liquidator will have no control 
over whether disqualification proceedings will be brought and therefore may feel that he is 
under a duty to bring a misfeasance action (resulting in duplication). Therefore, as a practical 
matter, communication between the Secretary of State and the liquidator will be paramount. 



80641-5-7381-v0.8 - 4 - UK-3030-A 

 

Furthermore, we would recommend that where a misfeasance action, which relied on 
substantially the same facts as would be used for a disqualification order,  has been concluded 
that the court should not be given a discretion to make a compensatory order as this could 
result in a form of double jeopardy. So as to avoid duplication (in particular in relation to 
court time), where concurrent actions are underway against a director for misfeasance and 
disqualification, consideration should be given to allowing a mechanism for the two cases to 
be heard at the same time.  The above does highlight that disqualification proceedings have as 
their primary focus the protection of the public and are not designed or aimed at providing a 
form of civil compensation.  

While in principle we do not object to the Insolvency Service being able to request and agree 
a compensation award from a director, including the ability to agree a compensation award 
from a director who is accepting an undertaking may undermine the proceedings and make 
the regime susceptible to criticism, as directors may be perceived as being able to buy lighter 
sanctions.  

We understand that resources for bringing disqualification proceedings which are undertaken 
by the Insolvency Service (on behalf of the Secretary of State) are limited, and whilst this 
aspect of the proposals may be aimed at easing the financial burden, we do not consider that 
this should be at a cost to creditors, who are already out of pocket.  To that end we question 
why the Secretary of State should have recourse to the compensatory award to meet the costs 
in bringing the proceedings. This would defeat the object of providing recompense to 
creditors for the director’s conduct which has given rise to the disqualification. We would 
prefer that the Secretary of State be entitled to its reasonable costs in bringing the successful 
action in the same manner as any other litigant in civil proceedings. The ILA’s view is that 
the compensatory award should be paid into the insolvency estate to be distributed in 
accordance with the insolvency waterfalls in the same way that a successful award resulting 
from an action under s.212 IA86 would be. We see no reason why a compensatory award 
should not be treated in the same way as any other asset of the company. 

Given that an action pursuant to s.212 IA86 is already available to liquidators which allows 
for civil action to be taken against directors, the proposed compensatory award would be 
unlikely to add much, if anything, to the remedies available against delinquent directors. To 
that end the benefit to public confidence in the insolvency regime would be one of perception 
only, as we suspect that the Secretary of State would be more likely to seek media coverage 
of successful disqualification actions which led to a compensatory award than a liquidator 
would following a successful s.212 action. We would also have concerns that in a number of 
cases the risk of a compensatory award might lead directors who would otherwise have 
agreed to a disqualification order to dispute the application in order to avoid the added 
financial penalty.  This would increase the costs to the Insolvency Service, waste court time, 
and potentially lead to fewer disqualifications. 

Time limit for disqualification proceedings (Questions 61-62) 

We think that giving honest entrepreneurs a second chance should be borne in mind when 
considering an extension of the period within which disqualification proceedings under s6 
CDDA must be instituted.  Extending it beyond 2 years would lead to uncertainty for all 
those honest directors, and them being unable to draw a line under previous failed ventures.  
It would also impose the additional financial burden of paying for extending any directors' 
and officers' insurance cover.  Potentially any extension would affect all directors of 
insolvent companies.  As the paper acknowledges, the current time limit only imposes a 
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barrier in a minority of cases.  We consider that 2 years is sufficient, and, as noted in the 
discussion paper itself, the period may be extended on a case by case basis by way of an 
application to the court under the existing provisions. In our view, greater resources should be 
attributed to cases which ought to be pursued within the current time limits.  

Educating directors (Questions 64-68) 

Whilst a rehabilitation programme for disqualified directors may be of interest and assistance 
to particular individuals, we do not believe that it would increase trust in the enforcement 
regime.  It would be impossible to devise a "one size fits all" training programme – to address 
each individual's failings.  In addition, making the training available only to those who can 
afford it, and with the ability to reduce tariffs imposed for disqualification upon completion 
of that training, again may have a detrimental effect on the enforcement regime.  We do see 
some benefit in requiring all company directors to pass some minimal level test before taking 
the benefit of limited liability.  A short online test would be practical and would require at 
least some amount of reading into the duties and liabilities of directors.  Emphasis could be 
placed on common areas of default such as failure to file statutory returns and failure to pay 
Crown debts.   

Extending overseas restrictions (Questions 69-72) 

We agree in principle that regulations should be made using the powers in Part 40 of CA 
2006 to restrict persons who are subject to prohibitions on being a director elsewhere from 
being able to be involved in the management of companies in the UK.  However we question 
how it would work in practice.  Proper information sharing from the foreign regulator would 
be required as there is no existing mechanism for identifying those disqualified elsewhere.  
We would also need some sort of recognised list of disqualification proceedings that we 
acknowledged were broadly in line with UK law, as it would be wrong for disqualification to 
apply automatically in the UK, when we do not have equivalent provisions.  We are not 
convinced that providing the Secretary of State with a power to disqualify individuals solely 
on the basis that a person has been convicted of a criminal offence overseas in connection 
with management, is workable not least in terms of becoming aware of any such proceedings.  
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