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ILA Response to Red Tape Challenge – Changes to insolvency law to reduce 
unnecessary regulation and simplify procedures 

The Insolvency Lawyers’ Association (the "ILA") provides a forum for c 450 full, associate, 
overseas and academic members who practice insolvency law.  The membership comprises a 
broad representation of regional and City solicitors, barristers and academics and overseas 
lawyers. The Technical Committee of the ILA (the "Committee") is responsible for 
identifying and reporting to members on key developments in case law and legislative reform 
in the insolvency and restructuring market place.  

The Committee welcomes the opportunity to provide a response to the Consultation.  Given 
the focus of the Committee, whilst we have provided comments on each of the parts of the 
Consultation – our main focus is our response in relation to Part 2, Section C which considers 
improvements to insolvency processes rather than the technical changes to regulations 
affecting Insolvency Practitioners ("IPs") and proposals on how to change IPs reporting of 
director misconduct in relation to which we make only very general observations.  

Part 1: Technical changes to regulations affecting IPs   

1. Removal of requirement to maintain separate case record  

We understand that R3 (Association of Business Recovery Professionals) will be responding 
to this Consultation, and that they may be better placed in relation to this aspect of the 
consultation.  

We agree that requirements that result in unnecessary duplication of case records ought to be 
removed.  

2. Allowing earlier destruction of books and papers   

We agree that this seems sensible and will reduce the burden on IPs in terms of storage.  It 
seems that the current proposal also takes into account safeguards for cases where an earlier 
destruction would not be appropriate. 

3. Removal of requirement to seek permission for certain actions in liquidation and 
bankruptcy 

We agree with the removal of sanctions to exercise the powers in Schedules 4 and 5 of the IA 
1986.  We also agree that the removal of authorisation from the Secretary of State to operate 
a local bank account, instead of an ISA account, is sensible.  

4. Removal of requirement to keep time records where remuneration is not on a 
time cost basis  

This seems appropriate, but we do query whether this will change things in practice, 
especially given the increased scrutiny of IPs' fees, and in particular a suggestion in a recent 
Review of Insolvency Practitioner fees dated July 2013 by Professor Elaine Kempson 
advocating an increase in disclosure and transparency for creditors. Many IPs will, in the 
current climate, not feel comfortable to dispense with keeping time records as they will want 
to be able to demonstrate the work they have done to creditors, even if remuneration will not 
be based on time costs. If the requirement to retain time records is dispensed with, then there 
perhaps ought to be an adjustment to the Practice Statement about setting appointees 
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remuneration ([2004] BCC 912), if only to make it clear that the absence of time records, 
where remuneration is set on another basis, will not create any presumption against the 
appointee seeking his remuneration on that other basis. 

A. Meetings of Creditors: Part 2: Changes to the law governing insolvency processes 

We agree that unnecessary creditor meetings should be eradicated. While in many cases 
creditors’ meetings form little function other than a box-ticking exercise for the relevant IP, 
in a more limited number of cases, the creditor democracy provided by the creditor meeting 
process is vital to ensuring that creditor views are at least heard. For this reason, we do have 
some concerns about the deemed consent process (although we recognise that certain 
safeguards would be put in place, for example to avoid smaller creditors becoming 
disenfranchised).  We understand that this type of approach is used in the context of Italian 
restructuring processes – and is frequently perceived as undermining active creditor 
engagement and is seen as one of the negatives of the Italian system from the creditor 
perspective.  Would it not appear more appropriate to gain creditor approval, in writing1 in 
the same way as present, or is this not considered feasible given the potential lack of 
engagement?  As noted in the consultation, certain exceptions to any deemed consent process 
would at the very least need to be established.  As recognised, IP remuneration and CVA 
approval as a minimum should be the subject of a positive approval process (whether through 
a meeting or in writing) as should the approval to the statement of proposals required by 
administrators.  

Whilst we consider that the integrity of the IP and ability of creditors to call a meeting will 
operate as essential safeguards, we also appreciate that there is a cost saving to be had in 
relation to dispensing with meetings as the default scenario.  In particular final meetings, 
where unnecessary, should be abolished.  

5. Minor changes to meetings of creditors 

These are set out in Annex 4. We have the following observations to make:  

(a) We agree this should be left to an officeholder's professional judgement. 

(b) We don't agree with this, for s98 IA 86 creditors' meetings it is important that 
for the first meeting creditors get to meet the individual appointed as liquidator, 
not his representative.  

(c) We do not think this will save much by way of costs. 

(d) We do not think this will save much by way of costs. 

(e) We think that proxy authentication serves as a useful safeguard/check. 

(f) We agree, but do not believe there is a cost saving here.   

(g) We agree. 

(h) We agree, but do not believe there will be much cost saving in this.  
                                                
1  For the avoidance of doubt writing should include the ability for creditors to vote online via the internet or 

by way of email. 



 

91768-4-7268-v0.12 - 3 - UK-3030-PSL 

 

(i) This is dependent and linked to proposals for deemed consent, as to which see 
above. 

(j) We agree. 

(k) We wonder whether this serves as a useful reminder to creditors of the costs, 
and is part of the disclosure and transparency theme relating to IP fees.  

(l) We think this may lead to inconsistency, and also result in a distraction and 
additional costs for IPs as they may need to seek further advice.  It may also 
result in more challenges being made, and be potentially abused by parties 
with no economic interest, but looking for information to assert leverage in 
some respects over the process.  

(m) We don't agree.  This may lead to uncertainty for creditors in not knowing 
when required votes/proxies/proofs will have to be filed and in what 
circumstances filed votes/proxies/proofs will be allowed.  

(n) We agree, this seems sensible. 

(o) We don't agree.  This may lead to uncertainty for creditors in not knowing 
when required votes/proxies/proofs allowed.  The risk is that this will lead to 
the deadline being largely ignored.  If the chairman accepts one late proof, it is 
hard to justify not accepting all.  The rules set out when proofs are to be 
submitted, as should the notice convening the meeting and associated 
materials.   The benefits are questionable. 

(p) This seems sensible. 

(q) It seems sensible to bring the same connected creditor provisions contained in 
the rules for CVAs, administrations and IVAs and apply them to the 
liquidation and bankruptcy rules.   

B. Part 2: Proposed changes – Communication and creditor engagement 

Whilst removing the burden of unwanted correspondence from creditors, we consider that 
having a two tier creditor list, (i.e. those interested in receiving correspondence and those not) 
could be difficult to administer and could give rise to errors leading to confusion, and not 
necessarily result in any cost savings.  The alternative suggestion in the consultation is to 
have trigger points where documents are not distributed automatically.  Again we consider 
that it would be very difficult to ensure that it was working efficiently, and carries a more 
significant risk in terms of potential errors.  Although we note that by also having the 
information available online, this would mitigate against our concerns, but it does shift the 
emphasis from the officeholder communicating to the creditors, to a position in which 
creditors are left to seek out the information. Perhaps personal insolvency cases might merit 
specific consideration: affected parties, including some creditors (or those who become 
creditors as a result of having to repatriate assets to the estate, such as family members), are 
often better informed by old fashioned means. 
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Increased use of websites in insolvency proceedings 

The use of websites including the costs of maintenance and updates means that save for 
estates of a certain size, this is probably not cost effective. For estates of a significant size 
with a large creditor base the use of websites in insolvency proceedings should be encouraged 
and, in this regard, we note the qualified success of the use of electronic communication in 
the LBIE administration proceedings. For IPs who do consider it efficient to use this means – 
we agree that the court need not be involved in that decision process.  

1. Reduction in unnecessary contact  

As long as the initial notice is sent to individual creditors, advising them that the result will 
be available on a website, this does not seem objectionable, and may save costs.  

Liquidation and creditors' committees 

We agree that where committees are formed, especially in large cases, they provide a useful: 
(i) sounding board for IPs; and (ii) platform for creditors’ views to be taken into account in 
the decision making process. Further it should be noted that in large cases creditors are often 
keen to be appointed to the committee, demonstrating the continued value of such committees 
to the creditor pool. 

2. Minor changes to communication and creditor engagement  

(a) We agree, subject to notice periods being respected in terms of potential 
challenges on dividends.  

(b) We agree that claims ought to be aggregated for the purposes of information 
contained in the statement of affairs sent to creditors and filed at Companies 
House.  

(c) This would serve to simplify the notice declaring a dividend in administration 
proceedings. We would suggest that such information be required to be 
included in the administrators’ progress reports as creditors will often want to 
know the value obtained by the administrator. 

(d) We agree, subject to the notice periods relating to end of administration being 
respected.  

(e) We agree.  

(f) We agree.  

C. Part 2: Proposed changes – improving insolvency processes 

1. Administration extensions 

We agree that creditors should be able to agree to extend the administration by either 6 or 12 
months.  

For administration to be extended beyond 12 months, we think creditors should be able to do 
so or in the absence of any consent to being sought, the court being able to approve.  
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We are also of the view that creditors should be able to extend the administration by 6 (or 12) 
month blocks on more than one occasion, so as to remove unnecessary court applications. 
The maximum period of total cumulative extension which could be granted via creditor 
consent should, in the ILA’s view, be five years. If administration proceedings need to be 
continued beyond this time period the ILA’s view is that a court order should be necessary. If 
creditor consent is not obtained to an extension of the administration then the administrator 
should be required to apply to the court for the extension. 

2. Fraudulent and Wrongful Trading 

We agree that the provisions in respect of wrongful and fraudulent trading ought to be 
extended to administration, so that it is no longer necessary for a company to be placed into 
liquidation to pursue such an action.  It presupposes that the company is insolvent, and will 
not be rescued (with creditors being made whole) and returned to the stewardship of those 
who might be responsible for the fraudulent or wrongful trading. If the primary objective of 
administration is achieved, then it may be that wrongful trading simply evaporates, and 
fraudulent trading becomes a concern of the members rather than the creditors. We note that 
the Government has also set out measures in its "Transparency and Trust Discussion Paper" – 
in relation to assigning such claims, which we have responded to separately, but again make 
the point here, that we do not think this is appropriate. We would also reiterate that the 
piecemeal approach being taken to the reform of directors’ duties is not beneficial to the 
industry and the current scatter gun approach of consultation papers will make it harder for 
the industry to focus on the salient points. Reform of such important areas of the law needs to 
be properly joined up and for the time being, the perception, at least, is that this is not the 
case. 

3. Payment of Dividends 

We agree that the insolvency officeholder should be able to rely on the insolvent’s statement 
of affairs or accounting records for debts lower than £1,000 and that a proof of debt should 
not be required for such debts. The position taken in the Scots case of QMD Hotels ([2010] 
CSOH 168) in relation to assessing small claims participating in the prescribed part seems 
very sensible and expedient.  

There may be certain cases, for example in the retail sector, where consumers would wish to 
receive a dividend even if it was to be a low amount.  We understand that in practice 
distributions are often made electronically, at no additional cost to insolvency practitioners – 
so the mischief the proposal seems to address is not, we understand, significant.  We agree 
that low value dividends should not be distributed.  Between £5-£10 seems a sensible range.  
If a minimum threshold is to be applied, we consider that this should apply in all 
circumstances.  The minimum should apply to the total dividend, not each dividend payment.  
We have no strong views on what unclaimed dividends should be used for.  6 years seems to 
be a suitable amount of time to allow for dividends to be claimed.  

4. Crystallisation of floating charges in Scotland 

We have no comments on this aspect of the consultation.  
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5. Streamlining procedure where uncontested creditors winding up or bankruptcy 
served 

Whilst we think that in cases where a debtor files a notice that he is not to contest the petition 
in the majority of cases this will mean that a hearing is unnecessary, we think that the 
petitioning creditor should at least confirm that an advertisement has been made and indicate 
whether there was any support or objection to the petition, before the petition is taken out of 
the list. It is important that other parties with an economic interest in the debtor do not lose 
their ability to make representations as to whether or not the debtor should be wound up, and 
that the collective, class remedy, characteristic is not lost sight of. 

6. Company debtor's petition (Questions 45-47) 

We are not convinced that the collective nature of liquidation necessarily lends itself to being 
dealt with by a streamlined, administrative process.  Also, there is already an option for the 
debtor to commence a winding up process which is less onerous in the form of Creditors' 
Voluntary Liquidation (CVLs).  In addition it is unclear how irregular petitions (i.e. without 
proper authority) would be dealt with.  Also it is not clear how creditors would be made 
aware of the petition at an early stage which is currently met by virtue of the requirements to 
advertise.  It is also unclear as to how s127 IA 1986 would operate, given that in the absence 
of a validation order dispositions would be automatically void.   

In summary we don't think there is any need to streamline the process, by introducing an 
Adjudicator to deal with debtor's petitions on an administrative basis.  We also consider that 
there may be potential for abusing this process, for example, where there is no jurisdiction in 
England to commence such a process. In our view the court provides an important safeguard 
and this safeguard should not be lost.  

7. Official Receiver (Questions 48-50) 

We don't have any strong views on making the OR's duty to investigate the cause of a 
company's liquidation becoming discretionary.   

The suggestion that the OR becomes the trustee on the making of a bankruptcy order (subject 
to resources being available) sounds sensible. 

In light of the lack of use and as suggested by the statistics for Fast Track Voluntary 
Arrangements – it seems like abolishing the availability of this process will not be something 
that is missed.   

8. Minor changes that improve insolvency processes (Question 51) 

We have the following comments to make: 

(a) Clarifying the meaning of creditor for the purposes of obtaining creditor 
consent may be useful, but changes to the legislation need to be explicit and 
clear in respect of which aspects of the legislation they apply to.  For example, 
it would not be appropriate for only certain creditors in the context of a CVA 
to receive notice of the proposals and be able to vote on those proposals.  At 
present, every creditor receives notice and is able to do so at present, even if 
their claims are not being compromised.  We do not think the minor proposals 
are intended to change this approach.   
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(b) Allowing the IP to agree a reasonable exchange rate with creditors may seem 
sensible but it is likely to prove difficult or unworkable in practice (and in 
large scale administrations (such as LBIE) could be impossible), so it may be 
simpler to impose an exchange rate by reference to say the Bank of England's 
daily spot exchange rates. This is often already used in practice in any event.  

(c) We agree, this would assist with faster payments and provide greater 
flexibility. 

(d) We agree that the expenses of a failed CVA should be paid in priority to those 
in voluntary liquidation (as they do now in compulsory liquidation). 

(e) This would be welcome clarification. 

(f) We cannot comment on this at this stage, but welcome a further consideration 
of the efficiencies of the exit options for administration. 

(g) This sounds sensible. 

B. Part 3: Proposals to change how IPs report misconduct 

As previously mentioned, we only have very general observations to make in respect of the 
proposed changes to the practical arrangements for this process.  Streamlining the forms and 
allowing submission by electronic means sounds sensible and may make the process more 
efficient.   

 

9 October 2013 


