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INSOLVENCY  LAWYERS’  ASSOCIATION 

RESPONSE TO CONSULTATION 

OCCUPATIONAL AND PERSONAL PENSION SCHEMES MISCELLANEOUS  
AMENDMENTS REGULATIONS 2016 

 

INTRODUCTION 

This response to the consultation in respect of the Occupational and Personal Pension Schemes 
and Pension Protection Fund (Miscellaneous Amendments) Regulations 2016 (the Regulations) 
has been prepared on behalf of the Insolvency Lawyers' Association (the ILA) by its Technical 
Committee (the Committee).  The views set out in this response do not necessarily reflect the 
views of all members of the ILA or the Technical Committee. 

The ILA provides a forum for c.400 full, associate and overseas members who practise insolvency 
law. The membership comprises a broad representation of regional and City solicitors, barristers 
and academics.  The Committee is responsible for identifying and reporting to members on key 
developments in case law and legislative reform in the insolvency marketplace.  The Committee 
welcomes the opportunity to provide comments on the draft Regulations. 

SCOPE 

The Committee is providing  comments  on  Questions  19  and  20  only,  given  the  Committee’s  
membership and the aims of the ILA.  The fact that the Committee has not responded on the 
other questions included in the consultation paper should not be taken as indicating it supports, 
or objects to, the matters raised in those questions nor that it considers them unimportant.   

Capitalised terms have the meaning given to them in the consultation paper unless stated 
otherwise. 

SUMMARY 

The Committee recognises that both pensions law and insolvency law must manage a careful 
balance of public policy, individual protection and business interest.  We welcome the 
opportunity to comment on these issues and expect that the Insolvency Service is providing 
detailed guidance on some of the complex insolvency issues raised by the consultation paper.  
The Committee would welcome the opportunity to meet with the Department for Work & 
Pensions and the Insolvency Service to comment on these matters further, if that would be of 
assistance.   

QUESTION 19 

Requirements and policy of the 2000 Insolvency Regulation and the Recast Insolvency 
Regulation 

The  Committee’s  principal observation on the Regulations concerns the proposed amendments 
to the Pension Protection Fund (Entry Rules) Regulations 2005 (Entry Rules).  
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The Committee recognises the desire to achieve a resolution of the issues highlighted (but not 
caused by) the decision in Olympic Airlines (The Trustees of the Olympic Airlines SA Pension & 
Life Assurance Scheme v Olympic Airlines SA [2015] UKSC 27) through statutory instrument 
rather than primary legislation.  We also understand that changes to the Entry Rules are 
necessary to widen the scope of the relevant regulations for reasons other than insolvency.  
However, we have concerns that the current mechanism with which it is proposed to address 
the issue raised in Olympic Airlines creates tension with the policy underpinning EU insolvency 
legislation to avoid the need for more than one set of insolvency proceedings.   

The EC Regulation on Insolvency (2000/1346) (the 2000 Insolvency Regulation) requires  “main” 
insolvency proceedings in a Member State other than the UK to be recognised and have the 
same effect in the United Kingdom as UK insolvency proceedings.  Excluding non-UK main 
proceedings as a qualifying insolvency event runs counter to this principle. 

Further, the following two recitals of the 2000 Insolvency Regulation state: 

"Recital (19) - Secondary insolvency proceedings may serve different purposes, besides 
the protection of local interests.  Cases may arise where the estate of the debtor is too 
complex to administer as a unit or where differences in the legal systems concerned are 
so great that difficulties may arise from the extension of effects deriving from the law of 
the State of the opening to the other States where the assets are located. For this 
reason the liquidator in the main proceedings may request the opening of secondary 
proceedings when the efficient administration of the estate so requires. 

" Recital (20) - Main insolvency proceedings and secondary proceedings can, however, 
contribute to the effective realisation of the total assets only if all the concurrent 
proceedings pending are coordinated. The main condition here is that the various 
liquidators must cooperate closely, in particular by exchanging a sufficient amount of 
information. In order to ensure the dominant role of the main insolvency 
proceedings, the liquidator in such proceedings should be given several 
possibilities for intervening in secondary insolvency proceedings which are 
pending at the same time. For example, he should be able to propose a 
restructuring plan or composition or apply for realisation of the assets in the 
secondary insolvency proceedings to be suspended." [our emphasis] 

In addition, the 2000 Insolvency Regulation has been amended and recast by Regulation (EU) 
2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency 
proceedings (recast) amending the Insolvency Regulation (the Recast Regulation) due to 
come into force in 2017.  In this iteration, the subordination of secondary proceedings to main 
proceedings is reinforced, bolstering the ability of main insolvency proceedings officeholders to 
object to the opening of secondary proceedings.  It also enables officeholders in main 
proceedings to instigate "synthetic secondary proceedings", which create the effect of 
secondary proceedings for the benefit of local creditors by giving them an undertaking to 
observe the local rights they would have if secondary proceedings were to be opened, but 
without actually opening them.  The purpose of synthetic secondary proceedings is to avoid 
having to open secondary proceedings that would adversely affect main proceedings. 

The following two recitals of the Recast Regulation specifically address the objective of limiting 
secondary proceedings where they would be unhelpful: 
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“Recital  41  – Secondary insolvency proceedings may also hamper the efficient 
administration of the insolvency estate. Therefore this regulation sets out two specific 
situations in which the court seized of a request to open secondary insolvency 
proceedings should be able, at the request of the insolvency practitioner in the main 
proceedings,  to  postpone  or  refuse  the  opening  of  such  proceedings.” 

“Recital  42  – First, this Regulation confers on the insolvency practitioner in the main 
insolvency proceedings the possibility of giving an undertaking to local creditors that they 
will  be  treated  as  if  secondary  insolvency  proceedings  had  been  opened…where  such  
an undertaking has been given the court seized of a request to open secondary 
insolvency proceedings should be able to refuse that request if it is satisfied that the 
undertaking  adequately  protects  the  general  interests  of  local  creditors.” 

In other words, the underlying scheme of the both the 2000 Insolvency Regulation and the 
Recast Regulation is that main proceedings take priority, and secondary proceedings should be 
avoided unless absolutely necessary to protect the interests of local creditors, and usually at the 
discretion of the local court. It is likely that secondary proceedings will become even less 
prevalent after the Recast Regulation comes into force than they currently are. 

The English court's approach to secondary proceedings 

The English court has the power to refuse to open secondary proceedings even where an 
establishment and other relevant criteria have been made out.  The English court has 
expressed the view1 that, as part of its overall discretion when deciding whether or not to open 
secondary proceedings, it is necessary that the secondary proceedings be shown to have some 
useful purpose. There have also been cases where secondary proceedings that would have 
impeded the purpose of the main proceedings have been avoided by communications and 
requests from one Member State's court to another2, and/or undertakings3 given by the main 
proceedings' office holder to local creditors in other Member States. 

Conclusion 

In summary therefore,  the proposal to require the pension trustee of an entity that is subject to 
main insolvency proceedings in another EU Member State to apply for the opening of 
secondary proceedings in the UK purely so as to create a qualifying insolvency event for the 
purposes of PPF entry: 

 runs contrary to the scheme and policy of both the 2000 Insolvency Regulation and the 
Recast Regulation; 

 is likely to be contrary to the interests of the creditors as a whole because usually it is 
desirable for insolvency purposes to avoid opening secondary proceedings; 

 will require the pension trustees in incur considerable cost and time in proving (or 
otherwise) to the court (or the Pension Regulator as appropriate) that there is (or is not) 
an establishment in the UK, and if there is, persuading the court to exercise its 

                                                      
1 Trillium (Nelson) Properties Limited v Office Metro Limited  
2 Nortel 
3 MG Rover 
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discretion to open secondary proceedings, all the while liaising accordingly with the 
main insolvency proceedings officeholder.  Alternatively if there is not an establishment, 
the trustees will have to establish that the employer satisfies the other alternative entry 
route criteria that it is unlikely to continue as a going concern.  This too could cause 
evidential difficulty and incur further costs for the pension fund. 

Preferred solution 

As  it  appears  to  have  been  accepted  that,  as  a  matter  of  public  policy,  entities  subject  to  “main”  
proceedings within the scope of the 2000 Insolvency Regulation in another EU Member State 
should be able to access the PPF, we therefore suggest a more consistent policy approach 
would be to recognise the foreign main insolvency proceedings as a qualifying insolvency event 
in s121 Pensions Act 2004. This would be consistent with the obligation to recognise main 
proceedings generally under the 2000 Insolvency Regulation and the Recast Regulation, and 
avoid the difficulties highlighted above. If this proposal were adopted, then the new draft Reg 
7(5)(c) would need to be amended/deleted accordingly.    

Future Developments in Insolvency Law 

In order to further “future  proof” the Entry Rules we also suggest a review be undertaken of the 
qualifying insolvency events to take account of changes to insolvency legislation expected to 
come into force in 2016. In many cases formal meetings will no longer be the default 
mechanism for decision making under the Insolvency Act 1986 (see s122 of the Small 
Business, Enterprise and Employment Act 2015). For example, section 121(3)(f) of the 
Pensions  Act  2004  currently  provides  that  a  creditors’  meeting  being  held  under  section  95  of  
the  Insolvency  Act  1986  will  be  an  “insolvency  event”.  However,  section 95 meetings 
(converting  a  members’  voluntary  liquidation  into  a  creditors’  voluntary liquidation) will no longer 
be required under the new regime.  

Coverage of all types of special regime 

We suggest that a review should be undertaken to ensure that all special regimes created by 
the Investment Bank Special Administration Regulations 2011 and the Banking Recovery and 
Resolution Directive (BRRD) are dealt with in the proposed Regulations.  

QUESTION 20 

There are a number of circumstances where the types of entity listed in this question can be 
subject to a stay or the cessation of insolvency proceedings.  By way of example, and without 
being exhaustive, limited liability partnerships are subject to the same insolvency processes as 
English companies.  Industrial and provident societies including credit unions can be the subject 
of an administration or a voluntary arrangement with certain exceptions set out in the Co-
operative and Community Benefit Societies and Credit Unions (Arrangements, Reconstructions 
and administration) Order 2014 (SI 2014/229) as amended by SI 2014/1815 and SI 2014/1822, 
namely private registered providers of social housing and registered social landlords.  In 
addition members of Lloyds of London can also be subject to administration and moratoria and 
voluntary arrangements as modified by the Insurers (Reorganisation and Winding Up) (Lloyd's) 
Regulations 2005.  As such we consider they should be included in the list of eligible entities. 
Unfortunately time and work commitments have prevented us from producing an exhaustive 
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response to this question but no doubt the Insolvency Service is well-placed to assist in 
producing an exhaustive list of those types of entity that should be included. 

ILA Technical Committee 

15 January 2016 


