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ADMINISTRATION EXPENSES INFORMAL CONSULTATION 

(February 2011) 

INSOLVENCY LAWYERS' ASSOCIATION (“ILA”) RESPONSE 

1. INTRODUCTION 

1.1 This is the ILA’s response to a letter from the Insolvency Service dated 3 February 2011 

(the “Letter”) seeking views on possible reform to the administration expenses regime 

following the Re Nortel GmbH /Re Lehmans1 decision.  It has been prepared on behalf of 

the ILA by its Technical Committee (the Committee). The views set out in this response do 

not necessarily reflect the views of all members of the ILA or the Committee. 

1.2 The ILA provides a forum for c.470 full, associate, overseas and academic members who 

practise insolvency law. The membership comprises a broad representation of regional 

and City solicitors, barristers and academics, and overseas lawyers. The Committee is 

responsible for identifying and reporting to members on key developments in case law 

and legislative reform in the insolvency marketplace. The Committee welcomes the 

opportunity to provide its view on reform of the administration expenses regime. 

2. THE LETTER 

2.1 The Letter seeks three types of response: 

2.1.1 examples of how the impact of the decision in the Nortel case is already being 

felt, including financial estimates 

2.1.2 the degree of urgency attaching to respondent’s concerns; and 

2.1.3 possible ways of addressing the concerns. 

2.2 We forwarded your request for evidence to our members and we hope that some of them 

have responded to you directly with the evidence requested in numbered points 2.1.1 and 

2.1.2 above.  The ILA, as an organisation, is not in a position to provide this type of 

evidence.  However, this response addresses point number 2.1.3 above, and contains the 

ILA’s suggestions for reforming the administration expenses regime and the related issue 

of the definition of “debt” in r 13.12 IR 1986. 

                                                      
1
 [2010] EWHC 3010 (Ch); [2011] Pens. L.R. 37 
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3. GENERAL COMMENTS 

3.1 This response first deals with the narrow problem highlighted by the Nortel decision and 

our suggestion for providing a “quick fix” to this narrow problem.  The rest of the response 

briefly discusses the wider problems we believe exist with the current administration 

expenses regime (r2.67 IR1986) and the definition of “debt” in r13.12 IR 1986, and our 

views on how to address these problems. 

3.2 The guiding principle behind our suggestions is that any fix needs to be simple and certain 

(and within secondary, rather than primary, legislation).  We are very concerned about 

adding generic wording to r13.12 IR 1986 that is designed to catch liabilities of the type 

encountered in Nortel because we feel there is a large potential for unintended 

consequences  which create some very real problems of interpretation and hence 

uncertainty.  This must be avoided.   

3.3 We have therefore concentrated on a solution for r13.12 IR 1986 that is designed to cure 

the cause of the problem and not just its symptoms.  In doing so, we are propounding a 

solution that initially may feel somewhat radical or counter-intuitive to those familiar with 

the current system.  This was, at least, the initial reaction of several on the Committee.  

However, we challenged and tested the proposed solution from a number of angles and 

feel cautiously confident that it not only works, but also meets the requirements of 

simplicity and certainty that we set out to achieve. 

3.4 Our suggestions for amendments to r2.67 are in the form of principles rather than 

suggested drafting.  Some further consideration needs to be applied to produce the 

required drafting to implement the principles.   We have assumed for the purposes of this 

response that amending the primary legislation (i.e. paras 99(4) and (5) of Sched. B1 IA 

1986) is not a viable option and we have therefore not considered any issues arising from 

the interaction of these paragraphs and r 2.67 in this response. 

4. THE NARROW PROBLEM AND QUICK FIX SOLUTION 

4.1 The narrow problem highlighted by the Nortel decision is that liabilities arising from a 

Financial Support Direction (“FSD”) or Contribution Notice (“CN”) imposed upon a target 

during the currency of an administration and liquidation of that target rank, if the decision 

is not overturned on appeal, as expenses of the procedure.  This is because: 

4.1.1 R 13.12 IR 1986 (definition of debt, liability for corporate insolvencies) will not 

allow an interpretation that statutory liabilities and costs orders imposed in 
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administration or liquidation are debts, and therefore provable, if originating in or 

from the exercise of judicial/quasi-judicial/regulatory discretion, because they are 

not contingent for the purposes of insolvency legislation, merely a contingency in 

the wider sense of the term, or in the case of pensions liability, perhaps not at all. 

4.1.2 If Parliament has created the scope for the imposition of a statutory liability, it 

cannot have intended that the liability should fall into a ‘black hole’. 

4.1.3 As both of these things are the case, it follows that payment of such a liability is a 

necessary disbursement of the administration or liquidation, payable in priority to 

even the office holder’s own remuneration. This is an undesirable outcome. 

4.2 Our preferred solution to the narrow problem is the “quick-fix” solution that was raised 

during the stakeholder meeting on 31 January 2011 to amend pensions legislation to 

provide that any liability arising from an FSD or CN imposed during the currency of 

administration or liquidation should be deemed to arise immediately before the 

commencement of the relevant procedure.  This would bring FSD and CN liabilities into 

line with liabilities arising under section 75 Pensions Act 1995 (Deficiencies in the assets). 

4.3 We understand, however, that a change to the pensions legislation may not now be 

considered before all appeals of the Nortel decision have been heard and decided.  Since 

it is anticipated that the case might end up before the Supreme Court, the final judgment 

cannot be expected before some time in 2012.  In view of this delay, we would be in 

favour of a stop-gap solution dealing specifically with FSD and CN liabilities, by inserting 

two new sub-paragraphs:  

4.3.1 A new sub-para to r13.12 IR 1986 to the effect that "Any liabilities to which the 

company is or becomes subject arising out of sections 43 to 51 of the Pensions 

Act 2004 shall be a debt for the purposes of this rule."  

4.3.2 A new sub-para to each of rr 2.67 and 4.218 IR 1986 to the effect that "Any 

liabilities to which the company is or becomes subject arising out of sections 43 

to 51 of the Pensions Act 2004 shall not be expenses within the meaning of this 

rule." 

5. WIDER PROBLEMS WITH ADMINISTRATION EXPENSES AND R.13.12 “DEBT” 

5.1 In common with many in the industry and those who attended the stakeholder meeting, 

we are of the view that the administration expenses regime (r2.67 IR 1986) and the 

definition of “debt” and “liability” (r13.12 IR 1986) are in need of additional reform.   
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5.2 Problems and solutions for administration expenses (r. 2.67 IR 1986) 

5.2.1 Decisions such as Goldacre2, and Exeter City Council v Bairstow3  have distorted 

the administration expense regime beyond what most in the industry consider it 

should be: namely a narrow category of expenses that are necessary or 

beneficial to achieving the purpose of the administration. 

5.2.2 Our suggestion for reform to the administration expenses regime are to insert 

three new paragraphs as follows: 

(a) A new sub paragraph, perhaps 2.67(1A), would provide that expenses 

payable under paragraph 2.67(1)(a), and necessary disbursements 

payable under paragraph 2.67(1)(f), must be incurred to promote the 

purpose of the administration or as a direct or necessary consequence 

of an act or decision of the administrator [on behalf of the company] 

towards the achievement of the purpose of the administration. 

(b) A second new paragraph would provide that where liabilities of a 

periodic nature with respect to any period (or part of a period) in which 

the company is in administration fall to be paid as an expense, only a 

payment for the period of actual use by the company in administration 

(apportioned on a daily basis) shall rank as an expense properly 

incurred by the administrator in performing his functions under sub-para 

r2.67(1)(a) or as a necessary disbursement under r 2.67(1)(f).  It could 

be explored how this effect may be brought about by an application of 

the Apportionment Act 1870 (or by requiring its application where it is 

otherwise disapplied by virtue of any contract, instrument or enactment). 

(c) A third new paragraph should list those debts which are to be excluded 

from the category of administration expenses, together with a power for 

the minister to add to the list should the need arise for clarification in the 

future.  Candidates for inclusion in this list are FSDs and CNs (if this 

problem is not solved by amendment to the Pensions Legislation), 

dilapidations claims under lease agreements (except to the extent that 

any dilapidations are caused during the period when the company 

                                                      
2
 Goldacre (Offices) Ltd v Nortel Networks UK Ltd (In Administration) [2009] EWHC 3389 (Ch); [2010] Ch. 455; [2010] 3 

W.L.R. 171; [2010] Bus. L.R. 870; [2010] B.C.C. 299; [2010] 2 B.C.L.C. 248; [2010] 1 E.G.L.R. 25; [2010] 9 E.G. 168 
3
 Also known as: Trident Fashions Plc, Re Chancery Division (Companies Court) [2007] EWHC 400 (Ch); [2007] Bus. 

L.R. 813; [2007] 4 All E.R. 437; [2007] B.C.C. 236; [2007] 2 B.C.L.C. 455; [2007] 2 P. & C.R. 8; [2007] R.A. 109; [2007] 
N.P.C. 28: it was followed by changes to rating legislation. 
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occupies the premises for the purpose of the administration), fines 

imposed by HSE, environmental fines (provided the company did not 

cause the event giving rise to the fine during the administration).  In 

general terms, this seeks to capture a principle that expenses are 

payable because they are incurred by the administrator in furtherance of 

the purpose of administration. Liabilities arising after the commencement 

of administration which have their origins in the conduct of the business 

of the company (or a connected party) prior thereto are definitively not 

an expense, leaving the only issue for resolution as to whether the 

liability is provable or not, or ranking pari passu with other debts and 

liabilities, or postponed to them. 

5.2.3 If our solution for r13.12 IR 1986 below is adopted, then because that section 

applies to both liquidation and administration, the liquidation expenses r4.218 IR 

1986 would need to undergo amendment analogous to what we suggest for r2.67 

IR 1986. 

5.3 Reform of R13.12 - The Black Hole Problem 

5.3.1 The “black hole” problem was carefully examined by Briggs J’s in Nortel and he 

concluded that Rule 13.12 IA 1986 is a “legislative mess” [para 199].  Put 

succinctly, the “black hole” problem is that any debt arising in the context of a 

corporate insolvency must be capable of being dealt with within the insolvency 

proceedings.  It cannot be the case that there is a debt which is neither a 

provable debt nor an expense of the proceedings, leaving the creditor with no 

recourse. 

5.3.2 The “black hole” problem arises because of the way r13.12 is structured.  In 

simplified terms, the relevant part of the definition of “debt” in r13.12 (which is 

there limited to corporate indebtedness), which informs the definition of provable 

debt in r12.3 IA 1986 (which applies to corporate and personal insolvency), is 

currently: 

(a) a debt or liability to which the company is subject before the relevant 

insolvency cut-off date and 

(b) any debt or liability to which the company may become subject after the 

relevant cut-off date by reason of an obligation incurred before the 

cut-off date.                     [Paraphrased for brevity and emphasis added] 
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5.3.3 The potential for a “black hole” arises because there are certain debts which fall 

outside this definition; i.e. debts to which the company may become subject after 

the relevant cut-off date but NOT by reason of an obligation incurred before 

that date (e.g. liabilities arising in connection with an FSD or CN imposed post 

insolvency, other regulatory penalties, etc).  Although, in common with Briggs J, 

most of the insolvency community agree that the administration expenses regime 

was never intended to include debts such as these, in order to avoid the “black 

hole” problem, Briggs J reluctantly felt compelled to conclude that they must be 

administration expenses. 

5.4 Reform of R13.12 – The cause 

5.4.1 We consider that the genesis of the “black hole” problem is (at least in part) the 

fact that the distinction between bankruptcy (which involves a person, who will 

survive the bankruptcy process) and liquidation (which involves a company that 

does not survive its winding-up) has not been adequately made.  In bankruptcy, 

not only is there not a “black hole” problem, because the bankrupt survives, but 

there are public policy reasons why certain debts (e.g. fines; matrimonial orders) 

should survive the bankruptcy.  In other words, the equivalent of a “black hole” 

type of claim exists by design in bankruptcy.  However, these features are 

conspicuously absent from the corporate scenario in which a “black hole” is not 

only unnecessary, but also highly undesirable.   

5.4.2 We consider therefore that bankruptcy decisions such as Glenister v Rowe4, R 

(ex.p. Steele) v. Birmingham City Council5, Casson v Law Society6  on which 

Briggs J felt compelled to base his Nortel decision are a poor platform from which 

to extrapolate corporate insolvency principles, or priorities. They deal with the 

concept of “bankruptcy debts” under s382 IA 86, which are not quite the same 

thing as a “debt” . 

5.5 Reform of R13.12 – The Solution 

5.5.1 Having first improved the definition of administration expenses so that it forms a 

category of properly and restrictively-defined debts (see above), our solution to 

cure the “black hole” problem is a structural change. 

                                                      
4 [2000] Ch. 76; [1999] 3 W.L.R. 716; [1999] 3 All E.R. 452 
5 [2006] 1WLR 2380 
6 [2009] EWHC 1943 (Admin) 
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5.5.2 We recommend removing the temporal restrictions in r13.12(1)(a) and (b).  

Removing the cut-off dates in this rule would result in a definition of provable debt 

as any debt or liability to which the company is subject (without any cut-off date) 

except for those debts that fall within the properly defined category of 

administration or liquidation expenses7. 

5.5.3 This has the beauty of simplicity in that a debt is either an expense, or it is a 

provable debt.  There can be no black hole. 

5.5.4 This solution would sever the historical link between the corporate definition of 

provable debt and its bankruptcy origins, and create a provable debt regime 

aligned with the realities of corporate insolvency. 

5.6 Future proofing and safeguards 

5.6.1 A possible objection to this solution might be that it might encourage late 

occurring claims with the ability to swamp or dilute the body of pre-insolvency 

unsecured claims.  However, having given the issue some considerable thought, 

we do not believe this will be a serious problem for the following reasons: 

(a) Commercially it makes no sense for a creditor, such as a trade creditor, 

to carry on providing unsecured credit to a company in insolvency 

proceedings, as the likely recovery on the debt would be very small. 

(b) The type of claim that might, as a result of this change, be converted into 

a provable debt is an FSD or CN type liability.  It is a policy decision 

whether such debts should be an expense or a provable debt. Most 

would argue that it is preferable for them to be provable debts than 

administration expenses.  In any event, policy decisions are the 

prerogative of Parliament (and all these points were made clearly by 

Briggs J.). 

5.6.2 In order to meet such potential objections and perhaps to build in some future 

proofing, we would also consider inserting a new paragraph to r12.3 IR 1986 to 

the effect that: 

                                                      
7  The removal of a cut off date has been a source of some unease, and we recognise what Briggs J. said at [118] in Nortel that r13.12 

is the primary rule governing the identification of the cut off date for proof in [corporate] insolvency processes. S 382(1) performs a 

similar function in relation to bankruptcy debts. 
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(a) any debt that would under the current system not be provable, (i.e. a 

debt to which the company becomes subject after the relevant cut-off 

date but NOT by reason of an obligation incurred before that date),  but  

(b) becomes provable as a result of this proposed change 

(c) should only be provable with the permission of the office holder or the 

court; 

(d) with the court having the power to permit its admission to proof in whole 

or in part, and whether ranking equally with other debts and liabilities, or 

being postponed to them  

This would preserve the ability to allow a debt to fall into a “dark grey” hole if it 

was considered appropriate (although we have yet to think of an example to which 

this provision might apply), and it would allay fears among the unsecured creditor 

body that their claims would be swamped by huge debts arising after the cut-off 

date. 

5.7 Consequential amendments 

To implement this solution to r13.12 IR 1986, a small number of consequential 

amendments would be required to deal with the quantification of claims as at the date on 

which the company entered administration (for example r 2.72) (because post 

commencement provable debts, such as FSDs, would not have any value on this date). 

6. CONCLUSION 

6.1 In conclusion, we are recommending: 

6.1.1 A “quick fix” solution to the FSD and CN problem, by amending Pensions 

Legislation to provide that liabilities arising from FSDs or CNs imposed during the 

currency of an insolvency should be deemed to arise immediately prior to the 

relevant cut-off date, in line with the treatment of s75 Pensions Act debts. 

6.1.2 We are recommending reform of r2.67 IR 1986 to restrict the category of 

administration expenses to a narrower and proportionate category of expenses 

that are incurred to promote the purpose of the administration. 

6.1.3 We propose removing the temporal restrictions in r13.12(1)(a) and (b) so as to 

cure completely the “black hole” problem for corporate insolvencies. 
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6.2 We would welcome the opportunity to discuss these ideas with you further should you find 

it useful.  You would be most welcome to join one of our regular Wednesday 8.30am 

conference calls for this purpose. 

ILA Technical Committee 

7 March 2011 


