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PROPOSALS FOR A RESTRUCTURING MORATORIUM – a consultation

(July 2010)

INSOLVENCY LAWYERS' ASSOCIATION RESPONSE

INTRODUCTION

This response to the Insolvency Service consultation on its proposals for a restructuring 
moratorium has been prepared on behalf of the Insolvency Lawyers' Association (the ILA) by its 
Technical Committee (the Committee).  The views set out in this response do not necessarily 
reflect the views of all members of the ILA or the Committee.

The ILA provides a forum for c.400 full, associate and overseas members who practise 
insolvency law. The membership comprises a broad representation of regional and City 
solicitors, barristers and academics, and overseas lawyers.  The Committee is responsible for 
identifying and reporting to members on key developments in case law and legislative reform in 
the insolvency marketplace.  The Committee welcomes the opportunity to provide comments on 
the proposals outlined in the consultation.

GENERAL COMMENTS

The ILA cautiously welcomes the proposal for a restructuring moratorium.  There may be a use 
for such a procedure in cases where it is difficult to agree a standstill, and administration is not 
(yet) available (although it should be noted that in many leveraged deals, the standard form 
intercreditor agreement usually provides for a moratorium, at least in respect of junior creditors).  
The absence of the taxation issues pertaining to administration may make a restructuring 
moratorium more appealing.  In addition, it is possible that as the restructuring moratorium will 
be a pre-insolvency procedure, it may attract less stigma than administration, and therefore 
encourage earlier (more successful) action by the company and be less damaging to the 
company’s business - although it is also possible that it may have the opposite effect.

However, our welcome is only cautious because we believe that the procedure is likely to be 
used in a very limited number of cases.  Further, it will necessarily be a very expensive 
procedure due to the amount of court involvement envisaged in the current proposals, and it is 
difficult to predict whether or not it will actually save costs.  If by using a restructuring 
moratorium, the rescue process is completed more efficiently, then we agree that costs will be 
saved. But providing debtors with this additional breathing space may in fact, prolong the 
restructuring process, as it distances the debtor from the threat of formal insolvency 
proceedings, which can sometimes be a useful prompt in promoting a consensual approach. In 
addition, the moratorium process could add up to 3 contested court hearings to a rescue 
process (which would mean as many as 5 court hearings in the case of a scheme of 
arrangement, for example).  This would be extremely court-intensive and will only be 
appropriate or justifiable in the very largest and most complex of cases.  It will impact not only 
on the costs of the restructuring, but also on court resources as well.

In practice we consider that the most likely use of the procedure will be as a tool to encourage 
consensual behaviour among creditors, without actually having to invoke the procedure itself –
i.e. a stick to use against uncooperative creditors.  However, this benefit is almost impossible to 
quantify in monetary terms. 

We have particular concerns about the following details of the current proposals:
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(a) The role of the Monitor: defining the role of the Monitor correctly will be crucial to the 
success of the procedure.  It will be necessary to strike exactly the right balance 
between prescribing the Monitor’s duties and powers sufficiently to avoid abuse and 
create trust and confidence in the process, but not so prescriptively as to make the role 
disproportionately onerous and expensive (as is the case with a nominee under the 
Schedule A1 moratorium).  It is not possible to reach a view on whether the correct 
balance has yet been achieved based on the level of detail in the current proposal 
document.

(b) Court involvement: a balance is required.  The proposal needs to have enough court 
involvement to police the process adequately and engender confidence among all 
stakeholders, but not too much court involvement so as to make the procedure 
cumbersome and prohibitively expensive, and waste scarce resources and stakeholder 
time. There is a minority view among the Committee that, providing the qualifying 
criteria were sufficiently clearly defined, consideration might be given to enabling a 
restructuring moratorium to be implemented without requiring a court application.  
Provision could be incorporated enabling creditors to object if they wished to challenge 
the point as to whether the qualifying criteria had been met.

(c) Scope of the moratorium:

Termination of contracts: the proposal does not include a power to restrain the 
termination of business critical contracts during a restructuring moratorium.  The 
current proposals envisage that the moratorium will be available to large companies 
and, for the most part, restructurings of this kind take place within the debt and capital 
structure and do not ordinarily involve general trade creditors. However, some of our 
members expressed concern that having no provisions within the moratorium to 
prevent contractual termination may be problematic. For example, the ability of a 
creditor (for example a credit insurer) to terminate the contractual relationship during a 
restructuring moratorium could effectively ruin the company’s chances of achieving a 
rescue (with or without a moratorium).  Any extension of the scope of the moratorium in 
this way should also be applied to the administration moratorium.

Company Meetings: We are of the view that the moratorium should not prevent all 
company meetings taking place as some such meetings may be necessary for the 
purposes of the restructuring.

(d) Eligibility: The eligibility requirements that engage the restructuring moratorium are in 
our view unnecessarily restrictive. In particular we do not agree that the availability of a 
moratorium should be limited to UK incorporated companies or EEA incorporated 
companies with their centre of main interests in an EEA state. We would suggest that 
further consideration is given to the eligibility criteria of the moratorium, perhaps giving 
the English Court jurisdiction to grant a moratorium based on the "sufficient connection 
test" which is currently used when approaching schemes of arrangement.

In addition we do not understand why it is proposed to exclude subsidiaries based in 
the UK whose parent happens to be the subject of separate winding up proceedings in 
another EU member state from applying for a moratorium. It is arguable that in such 
circumstances a moratorium might prove to be most useful in group company rescues.

We do not consider that insurance companies should be excluded from making use of 
the restructuring moratorium, but we consider that the consent of the FSA should be 
required before an application is made. Insurance companies may be a key beneficiary 
of such proposals where, traditionally, provisional liquidators have been appointed to 
invoke a de facto moratorium to allow a scheme of arrangement to be pursued.
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(e) International Recognition: There is also a separate issue regarding the recognition of 
the restructuring moratorium outside of the UK. In restructurings of the size and 
complexity envisaged by the proposals, there is likely to be some cross border aspect 
to the business being restructured and, therefore, there may be a significant advantage 
in the restructuring moratorium being automatically recognised and given effect for 
Europe at least, which may be achieved by including the restructuring moratorium in 
the list of insolvency proceedings contained with Annex A of the EC Regulation on 
insolvency proceedings.

(f) Listed Company Issues and Pensions: we understand that the Insolvency Service is 
liaising separately with the relevant bodies concerning the impact that the moratorium 
would have on a company’s share listing and potential pension-related liabilities. 

QUESTIONS

1. Do you agree with the expected costs and benefits of the proposals, as set out in 
the Impact Assessment? Are there other benefits or costs that you believe 
should also be considered?

We believe that the proposals may be likely to provide some benefits but we are not in a 
position to assess cost-savings.

2. Do you agree that in order to help safeguard creditors’ rights, a company should 
not be eligible for a moratorium if there is an outstanding petition for winding-up 
unless it has a statutory compromise proposal (a scheme of arrangement or 
CVA) that it is ready to put to creditors?

Although we understand the logic in restricting the new moratorium procedure from use by a 
company that is already insolvent, we consider that this condition may enable a creditor to 
hijack the rescue process by issuing a tactical winding-up petition with the intention of 
preventing the directors from applying for the moratorium unless they have a compromise 
"ready".  In those circumstances, the company would have to apply for the winding-up petition to 
be dismissed before being able to apply for a moratorium, which could waste precious time.  We 
consider that it would be more efficient and avoid the potential for such abuse if the existence of 
a winding-up petition did not, per se, exclude an application for a moratorium, but instead the 
court be allowed to deal with the winding up petition at the same time as the application for a 
moratorium on existing principles (as is the case where there is an administration application 
with a winding-up petition pending) and make its decision accordingly.  

3. At the pre-proposal stage, do you agree that the two proposed qualifying 
conditions provide the right balance in ensuring that a moratorium is only 
available to companies where the core business is viable but there is 
nevertheless a need to restructure their debts?

We consider that the two proposed qualifying conditions are adequate in principle, but it would 
be useful to have some guidance and detail on how the legislation proposes to approach the 
two conditions and/or what evidence the courts will need to apply them.  Any uncertainty as to 
the circumstances in which an order for a moratorium will be granted is undesirable and could 
result in wasted costs, delay and potential damage to the rescue process (in an unsuccessful 
case), or possibly mean that the process is little used.

The proposal says that the company will need to satisfy the court that the qualifying conditions 
are met, drawing on the professional assessment of an insolvency practitioner.  This puts a 
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great responsibility on the IP, and appears to be a step backwards to the old Rule 2.2 style 
report, which was rejected in 2002 as too expensive and the cause of too much delay.  It is 
unclear what level of detail will be required from the IP, and how the court should treat the IP’s 
evidence; for example, will the court have a discretion to disregard the IP’s evidence if it is 
unsatisfactory for any reason?

We would also be concerned if the conditions indirectly require a creditor consent threshold test 
in order to apply for a moratorium, because this would require pre-moratorium negotiations with 
a wide contingency of creditors, which would advertise the company’s difficulties at an earlier 
stage than desirable and enable some creditors to pre-empt the moratorium, or indeed mean 
that the consensus required for the moratorium itself makes the process redundant.

On a point of drafting detail, we consider it better to refer in the first condition to a “CVA or 
scheme of arrangement” rather than “compromise or arrangement” so as to avoid any 
ambiguity.

It is necessary to have some funding test because the procedure is a pre-insolvency measure.

4. Where a company has a proposal for a CVA or Scheme of Arrangement and 
wishes to apply for a moratorium (or extend the existing moratorium), do you 
agree that provided the existing statutory conditions are met, the only additional 
qualifying condition that should apply is that the company is likely to have 
sufficient funds to carry on its business?

Where the proposal is for a CVA, the consultation paper notes that the issue of whether the 
CVA has a reasonable prospect of being approved and implemented is already covered as a 
condition of the CVA (in section 2(2) of the Insolvency Act 1986 and para 6(2) of Sched. A1) 
and it is appropriate to avoid duplication of evidence.  

Where the proposal is for a scheme of arrangement, the matter is not so clear-cut.  The 
condition is not expressly covered in the statutory conditions for proposing a scheme of 
arrangement.  However, in practice, no company making a genuine attempt to agree a scheme 
of arrangement with some or all its creditors would be doing so without being able to gauge its 
likely success.  The risk therefore if the first qualifying condition is omitted for a moratorium 
application in relation to a scheme is that a company could abuse the procedure by making a 
frivolous application.  This is unlikely to happen in practice because of the cost consequences, 
and so there is probably little to be lost in dropping the condition.  Equally, it should not be very 
hard or expensive for a company proposing a scheme and applying for a moratorium to provide 
evidence of some senior creditor support. (As to whether it would have to show a particular level 
of support to approve the scheme is unclear from the present proposals). 

On balance therefore and in the interests of consistency, we would be in favour of retaining the 
condition for all applications, but in the case of an application for a moratorium where the 
company already has a CVA proposal ready to put to creditors, compliance with the equivalent 
condition for the CVA can be deemed to satisfy the qualifying condition for the moratorium. 

5. Do you agree that any extension of the moratorium during the period when a 
compromise proposal is still being negotiated should require a further court 
hearing?

No. We agree that any extension of the moratorium when a compromise or proposal is still 
being negotiated must be justified and not unfairly prejudicial to creditors’ interests, but we 
consider that this protection can be provided in other less expensive ways, for example, by 
making it a decision for the monitor, or a decision that can be challenged at court on application 
by a minimum of say 25% in value of creditors.  The disadvantage of requiring court approval as 
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a matter of course is that it will create a procedure punctuated by so many court hearings that it 
will be prohibitively expensive from the outset, will clog up the courts with multiple applications, 
and mean that the company and IP will spend a good proportion of the moratorium period 
preparing for the next court application rather than concentrating on actually achieving a 
restructuring.

6. We would welcome views on whether an additional court hearing should be 
required for the extension of a moratorium to cover the formal approval of a CVA 
proposal.

No for reasons of cost and efficiency– see the answer above.

7. Do you agree that the proposed role of the monitor, together with the rights of 
creditors and the obligations on the directors, strikes the right balance in 
safeguarding the interests of creditors and deterring abuse, without imposing 
disproportionate costs or impeding the objectives of the moratorium?

We consider that defining the role of the monitor correctly will be critical to the success of the 
procedure.  For this reason we need to see more detail about the monitor’s role in order to 
assess whether we consider that it strikes the right balance between creditor protection and 
facilitating the procedure. 

We question whether, as the proposal suggests, the monitor will really be regarded as 
independent of both the company and the creditors.  Existing experience in insolvency 
procedures shows us that monitors who are retained initially by the company and its directors 
and/or the senior creditor, however impartial their conduct, are usually regarded as partisan to 
the company and its directors and/or the senior lenders.  The success of this procedure 
depends upon the independence of the monitoring role.  

We think that careful consideration ought to be given to the role of monitor and views sought
from IPs as to how they might achieve its intended purpose. In particular we think that 
provisions in relation to the IP’s request for, and reliance upon, information provided by the 
directors need to be very robust.  On the one hand, the IP needs to be able to rely on 
information provided by the directors, otherwise he cannot do the job properly.  Equally, there 
needs to be a safeguard against the directors’ providing only partial or favourable information in 
order to procure a particular outcome. 

The IP’s duties will be onerous – similar to those of the nominee in the Schedule A1 moratorium 
but with more liability attached because of the likely sums involved.  The nature of the IP’s role 
in the small company CVA is a significant reason why it is so little used.  The sums at stake in 
small company CVAs are simply not worth the potential liability for the IP.  With greater sums at 
stake in a restructuring moratorium, the role of the monitor in the proposed restructuring 
procedure may be more attractive to IPs, but the fee level is likely to reflect the difficulty of the 
role and potential liability incurred as a result.  Therefore the IP’s fees is an area that needs 
much more detail and scrutiny than currently exists in the current proposals. For example, it is 
unclear from the proposals how the IP’s fees will be met. How and who will approve these fees? 
To what extent they can be challenged?  Presumably there will also be an exclusion of liability 
for IPs who are acting in a reasonable manner and in good faith.

On the subject of creditor protection, the grounds on which creditors can object to a moratorium 
at court need consideration.  It is not obvious how a creditor could mount a challenge based on 
unfair prejudice in relation to a pre-proposal moratorium application when there will not, by then, 
be any proposal in existence on which to base such a complaint.
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8. Do you agree with the proposals for treatment of moratorium debts in a 
subsequent CVA, and in any distribution undertaken in an administration or 
liquidation that immediately follows a moratorium?

In principle, we believe that this super-priority treatment of moratorium debts is necessary to 
make the procedure workable.  However, it will also be necessary to define “moratorium debts” 
carefully to avoid leaving the process open to abuse – allowing some creditors to enter into 
“new debts” (e.g. bank advances) in the moratorium period to gain priority in a subsequent 
insolvency. The treatment of liabilities such as dilapidation claims, pension debts and 
exceptional tax liabilities that could also arise in the moratorium period needs consideration.

In defining the scope of “moratorium debts”, we hope that lessons can be learned from the 
difficulties encountered in applying both the liquidation and administration expenses regime to 
avoid replicating the same problems.

ILA Technical Committee
October 2010


