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Themed Bulletin: Directors’ disqualification proceedings and 
the “public interest" 
This themed bulletin identifies and considers several recent decisions in disqualification 
proceedings under the CDDA 1986 (“CDDA litigation”) and the influence of the “public 
interest” in the reasoning. Whether CDDA litigation is brought by the Secretary of State or 
the Official Receiver, for convenience, the claimant will be referred to below as the “SoS”.  
The particular decisions considered below are: 

(i) Secretary of State for Business Innovation and Skills v Chohan [2012] 1 BCLC 138 

(ii) Farepak Statement (21 June 2012) 

(iii) Cathie v Secretary of State for Business Innovation and Skills [2012] EWCA Civ 739 

(iv) Secretary of State for Business Innovation and Skills v Khan [2012] CSOH 85 

(v) Wood v Mistry [2012] EWCH 1899 (Ch) 

Before turning to each of these decisions in turn, it might be useful to have in mind, first, 
the cyclical nature of CDDA litigation and, secondly, its peculiarities within the context of 
civil regulatory proceedings brought in “the public interest” 

 

 
CDDA litigation – some statistics and recent publicity  
 
The Insolvency Services Annual Report for 2011 to 2012 (published in July 2012) contains some 
interesting statistics about CDDA litigation: 
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1. During 2011-12, 1,151 disqualification orders or undertakings were secured against 
directors of failed companies, compared to 1,437 in 2010-11. 

2. 80% (920) of these were achieved by way of an undertaking made by directors, the same 
proportion as in 2010-11. 

3. The average length of disqualification undertakings and orders secured against directors 
during 2011-12, was 5.9 years. This is equivalent to the very lower end of the middle 
bracket of disqualification period laid down by the Court of Appeal in Re Sevenoaks 
Stationers (Retail) Ltd [1991] Ch 164 (the top bracket of disqualification of periods over 10 
years being reserved for particularly serious cases including those involving deceit and 
fraud and the minimum bracket of two to five years of disqualification being applied where, 
although disqualification is mandatory, the case is, relatively, not very serious). 

4. Of the types of allegation made in disqualification cases during the last 5 years nearly half 
concerned allegations relating to the non payment of Crown debts. 

5. The average time from the entry into formal insolvency to the instigation of disqualification 
proceedings in an appropriate case was 19 months. 

The first of these sets of statistics has attracted some recent publicity. An article published in The 
Telegraph on 3 August 2012 reported the concern of R3 that although the number of "D1" reports 
being passed to the Insolvency Service had increased, the disqualification process had failed to 
keep up because of a lack of resources at the Service. According to that article, of the 5,401 
reports passed to the Insolvency Service by insolvency practitioners in the year to March 2012, 
1,151 (or 21% ) resulted in a disqualification court order or an undertaking. This compares with 
27% last year and 45% ten years ago. These statistics are pertinent given the public interest in 
CDDA litigation (which is considered below). 
 
 
Two sides of the public interest in CDDA litigation 
 
The public interest is a concept which is generally difficult to define with any precision because its 
meaning and effect depend substantially on the context in which it is invoked or engaged.  CDDA 
litigation is a civil regulatory proceeding brought in the public interest.  The defendant is a person 
who it is alleged has been guilty of unfit conduct in relation to one or more companies.  The 
primary interest of the public in CDDA litigation is to prohibit a defendant found guilty of such 
conduct from being concerned in the management of a company for a period in the future.  There 
is a concomitant deterrent effect and a public interest in heightening standards of corporate 
governance.  This is the “public interest” looked at through the spectacles of the SoS.  Such 
considerations inevitably have a practical effect on the conduct of CDDA litigation and the court’s 
approach to it. 

On the other hand, there is another, equally powerful, element of the “public interest” which 
operates in favour of the defendant.  This is because CDDA litigation has potentially serious 
consequences for a disqualified person, usually involving a substantial interference with the 
freedom of the individual.  These potential consequences bring into sharp focus the rights of the 
individual in the overall process.  It is not the purpose of the CDDA to disqualify the guilty at all 
costs – to sacrifice the rights of a targeted director on the altar of banning unfit directors.  The 
public interest in the due administration of justice necessarily extends to ensuring that the court’s 
processes are used fairly by the state against the citizen. 
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The effect of the public interest on CDDA litigation 

CDDA litigation is a hybrid, with the following characteristics which are not present in ordinary civil 
proceedings: 

1. The legislature has determined that these proceedings are to be conducted as civil 
proceedings, which, by prescription, therefore requires them to be conducted within the civil 
process and civil standard of proof.  However, as a Government regulatory agency in the 
context of civil enforcement proceedings (as distinct from proceedings in which a 
government may have some commercial interest), the SoS has no legitimate private 
interest of the kind which often arises in civil litigation.  It acts, and acts only, in the public 
interest as identified in the regulatory regime represented by the CDDA and subordinate 
legislation.  

2. Despite the legislative prescription of the civil process, judges and commentators alike 
have applied the term “quasi-criminal” to CDDA litigation.  The proceedings are front-end 
loaded in the sense that all the relevant evidence in support of the claim must be served at 
the outset, the defendant can elect not to reveal his defence (if any), there is generally no 
requirement on the defendant to give disclosure and reliance on expert evidence is heavily 
discouraged. 
 

3. Although nowhere recorded in the statutory scheme, the SoS accepts that it has an 
obligation to act fairly with respect to the conduct of CDDA litigation, recognising a standard 
of fair play to be observed by the State in dealing with its subjects.   This is more than a 
duty to act as a “model litigant” but less than the full duty of prosecutorial fairness imposed 
in criminal proceedings. In such a context, the usual rules and practices of the civil 
adversary system may call for modification.  The most significant modification, likely to be 
true of most regulatory regimes, is that the public interest can only be served if the case 
advanced on behalf of the regulatory agency is fair and balanced and, in so far as 
reasonably possible, is based on primary facts that actually occurred.  

4. This can create difficulties because, save in the relatively rare cases where the conduct 
complained of post-dates the formal insolvency of the target company, the SoS comes to 
the events in issue as a stranger and tends to present direct or indirect evidence of others 
as to the relevant facts.  It is for this reason that there is a 2-year investigation period 
allowed prior to issue. 
 

5. If the SoS decides to proceed against a defendant, he will need to formulate the charge(s) 
or allegation(s) with clarity.  At the centre of CDDA litigation is the statement made under 
Rule 3(3) of the Insolvent Companies (Disqualification of Unfit Directors) Proceedings 
Rules 1987 in which the SoS must set out concisely the alleged unfit conduct.  It has been 
said repeatedly that the complex rules relating to criminal indictments are not applicable to 
the Rule 3(3) statement.  The focus of the Court’s attention is not on whether the principles 
of criminal procedure apply by way of analogy but to identify the particular content of the 
principles of civil procedure that apply. 

 
Judicial observations on fair presentation of the case by the SoS – Chohan 

These unusual features have given rise to many judicial observations on the manner in which the 
Rule 3(3) statement should be drafted and the presentation of the supporting evidence for service 
on the defendant. The relevant legal principles in this respect and the duties of the SoS were 
reviewed by David Richards J in Secretary of State for Business Innovation and Skills v Chohan 
[2012] 1 BCLC 138 (references in this section to the paragraphs of the judgment in Chohan are in 
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square brackets). 

“[6] The need for a clear statement of the grounds of unfitness relied on against a respondent to 
disqualification proceedings and of the essential facts relied on in support of those grounds is 
required by the rules and has been repeatedly recognised and amplified in authorities over the last 
20 years.  Rule 3(3) of the Insolvent Companies (Disqualification of Unfit Directors) Proceedings 
Rules 1987 provides: "There shall in the affidavit or affidavits or (as the case may be) the official 
receiver's report be included a statement of the matters by reference to which the respondent is 
alleged to be unfit to be concerned in the management of a company.” 

[7] In Re Sutton Glassworks Limited [1996] BCC 174 the court at page 176 stated:  "It is not in 
dispute that the affidavits filed on behalf of the Secretary of State - or the report to be made by the 
official receiver - must set out the case against the persons sought to be disqualified with sufficient 
clarity and identification of the evidence being relied upon for the respondent to know where he 
stands. See the judgment of Nicholls V-C in Re Rex Williams Leisure plc [1993] BCC 79; [1994] Ch 
1 at p. 87H to 88A; 15C." 

[8] Omitting the next paragraph, the court in Sutton continued:  "That procedure, and, in particular, 
the mandatory requirement in r. 6, emphasises the importance to the respondent of being able to 
ascertain with clarity from the evidence filed on behalf of the applicant what are the criticisms laid 
against him, and upon what evidence the applicant intends to rely.  It is on the basis of the 
applicant's initial affidavit evidence that the respondent is required to decide whether to advance 
any evidence of his own; and, if so, what issues he must address by that evidence.  It should not 
be open to the applicant, by making general allegations of misconduct, to require the respondent to 
put forward his own account of events, and then to rely upon the respondent's own account to 
support the case for a disqualification order.”” 

David Richards J reviewed the remedies open to a defendant against whom an allegation has not 
been properly set out or explained.  He referred [9] to the fact that the judge in Sutton Glassworks, 
having concluded that an order for interrogatories was not an appropriate procedure for clarifying 
the case against a respondent, stated:  

"But it is not satisfactory to leave the matter there.  Nothing that I have said detracts, in the least, 
from the requirement that the applicant must set out his case with sufficient clarity and 
identification of the evidence relied upon to enable the respondent to know where he stands.  If the 
applicant's evidence does not satisfy that test, the respondent must have some remedy before he 
can be required to decide whether to file his own evidence." 

Apart from striking out, it was further observed that:  

"A respondent who has less confidence in the insufficiency of the applicant's evidence will be 
embarrassed, because he will be unable to risk filing no evidence of his own.  In such a case he 
may apply to the court for an order that, unless the matters complained of are made clear, the 
offending allegations be struck out on the grounds that they embarrass a fair trial of the action.  A 
sensible preliminary step in such a case must be to seek clarification in correspondence before 
making an application to the court." 

David Richards J also referred [11] to Re Finelist Limited where the judge in that case had said:  

"It is not sufficient for the director to know and understand the allegations he has to meet.  There is 
an obligation on the [SoS] to set out in the affidavit or affirmation in support the main parts of the 
evidence on which she is to rely.  This is all the more important because, as noted above, there is 
no particulars of claim which will identify the key facts upon which the court will be asked to 
exercise its powers.  Fairness to the director demands that he knows not only the allegations of 
unfitness but also the essential facts which are relied on in support of them......No doubt the court 
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should adopt a robust approach to criticisms of the affidavit evidence served on behalf of the 
[SoS].  But none of this removes from her the obligation to ensure that the evidence filed is 
balanced, that the particular evidence relied on in support of the allegations is properly identified 
and that issues proved by direct evidence should be distinguished from matters of inference." 

It should not be assumed that these guidelines are always followed.  There can be a tendency for 
the SoS to make generalised allegations at the outset and to feed off the evidence in answer with 
the result that the “real” case emerges in the evidence in reply – necessitating another round of 
evidence and a change of complexion of the case.  This tendency can have the effect of obviating 
the need for a thorough investigation prior to the issue of proceedings.  It can be seen in operation 
in Cathie (below) where the directors met a simple (mathematical) claim that they had failed to pay 
HMRC whilst paying other creditors with an assertion in their evidence in answer that they had 
obtained HMRC’s consent to delayed payment.  This led to the SoS alleging in reply that HMRC 
had not been not informed of all material facts and, worse, were positively misled in respect of 
personal benefits received by the directors.  These allegations in reply were arguably more serious 
than the original claim.  The directors might well have been better off not filing evidence and 
putting the SoS to proof in circumstances where it was arguable that the SoS had not first 
conducted a thorough investigation and identified cogent evidence which, if accepted by the court, 
would make a defendant unfit to be concerned in the management of a company. 

Of course, it is widely known that, whilst in theory the Government has a deep pocket, in fact there 
is a squeeze on funding investigations prior to CDDA litigation.  This is the most restricting factor 
likely to frustrate a thorough investigation and to encourage generalised allegations at the outset, 
leaving the defendants to do the work.  As the judge in Chohan re-iterated, the remedy should lie 
in a Part 18 request to clarify precisely what is alleged and the specific evidence which is relied 
upon by the SoS as representing the unfit conduct. 

Public funding issues also undermine the public interest in ensuring that the supporting evidence is 
balanced and fair. This compromise of the quality of systems in place during the investigation 
period for information gathering and assessment renders CDDA litigation vulnerable to successful 
challenge, as happened in Farepak. 
 
 
Discontinuance of the CDDA litigation in Farepak 

The CDDA litigation brought against the directors of the Farepak group of companies was 
discontinued on 21 June 2012.  The trial judge, Peter Smith J, made a lengthy statement in open 
court to explain the reason why the case collapsed.  The transcript runs to 128 paragraphs.  
Although an illuminating document, it is not a judgment with any formal value as a precedent. The 
statement can be downloaded from the judiciary website. 

The media coverage of the statement has concentrated on the Judge’s comments about the 
actions of Bank of Scotland, which in his view led to the insolvency of the group. In addition to 
those comments, Peter Smith J made a number of observations about the conduct of the SoS 
which may be relevant to members. 

The SoS’s evidence was presented in the usual way, in the form of a lengthy witness statement 
made by a senior individual within the investigation team.  Peter Smith J made a number criticisms 
of this approach. 

The deponent is never a witness to events and has to give hearsay evidence (para [42]):  “That 
evidence is often distilled from other investigations, as happened in this case, statements that are 
unsigned sometimes and statements that are signed.  In significant cases like this the use of 
hearsay evidence like that which cannot be tested unless those deponents are made available for 
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cross-examination must be considered, in my view, in the future very carefully because it is 
essential that if defendants are on the receiving end of proceedings which if successful ruin them, 
that they are entitled to be able properly to test the evidence.”  

The judge went on to comment that in future contested cases, the SoS should make sure that all 
people who provide statements which are found in the main witness statement should be available 
for cross-examination (para [74]). 

Again, following usual practice, the exhibits were very substantial, with one running to 700 pages.  
Peter Smith J found that a number of witnesses did not fully understand the documents exhibited 
to their statements, and the defendants could not identify the purpose of large parts of the exhibit.  
Earlier in the proceedings he made an order requiring the SoS to identify which part or parts of the 
exhibit related to which allegations. 

Finally, the Judge criticised the way in which the various witness statements for the SoS’s other 
witnesses were drafted by the SoS’s legal team (para [48]): 

“I do not believe that [the witnesses] were dishonest, but it turned out that in each case the 
emphasis given in certain vital aspects of their affidavit evidence was slanted against the 
defendants unfairly and in each case all of the witnesses ultimately, in one way or another, 
acknowledged this, some even apologised, and some withdrew paragraphs of their evidence.  This 
was all in the light of being confronted … by contemporaneous evidence which they had not been 
shown, or the importance of which had not been drawn to their attention, or some of which they did 
not even know about, in some cases even though it was contained in exhibits to their own 
affidavits.” 

This is a good example of the public interest working to protect the defendant.  Not dissimilar 
considerations have exercised the Australian courts - where the equivalent of the SoS is the 
Australian Securities and Investments Commission - see, e.g., ASIC v Rich [2005] NSWSC 417 (at 
paras 322 to 369) and Morley v ASIC [2010] NSWCA 331(at paras 626 to 789)).   The comments 
of Peter Smith J will require special consideration in any case where the CDDA litigation is 
launched on the back of an earlier investigation and report by another body (such as the FSA) 
whose evidence the SoS seeks to adopt as the main plank of the case for a finding of unfitness. 
 
 
The public interest and HMRC – Cathie and Khan 

Many cases are issued by the SoS by reference to debts left owing to another public body, 
HMRC.  There is a body of case law which establishes that non-payment of HMRC debts is not, in 
itself, unfit conduct.  However, where there is such a disparity in a director’s treatment of HMRC as 
a creditor (i.e. in contradistinction to other creditors) that it can properly be said he has 
discriminated unfairly against HMRC, this can amount to unfit conduct.  Such conduct has been 
characterised as a “sub-conscious policy” of discrimination.   Sometimes, the allegation of unfit 
conduct amounts to little more than an arithmetical comparison of: (i) the increase of the HMRC 
debt with the debts of the other (trade) creditors; and (ii) the disparity between the respective 
indebtedness of each group in the formal insolvency, coupled with an invitation to the court to infer 
from the comparative statistics that there was a sub-conscious policy of unfair discrimination.  
These cases can have the indirect public purpose of encouraging directors to pay their companies’ 
taxes. 

(i) Sub-conscious policy of discrimination 

The “sub-conscious policy” argument evolved over a number of cases (Re Lo-Line Electric Motors 
Ltd [1988] Ch 477; Re Sevenoaks Stationers (Retail) Ltd [1991] Ch 164; SoS v McTighe [1997] 
BCC 224; and Re Structural Concrete Ltd [2001] BCC 578. 
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All the cases recognised that the SoS has the burden of proving unfit conduct, and all confirmed 
that trading at the expense of involuntary creditors such as the Crown, and indeed ordinary trade 
creditors who do not press for payment, can in itself be evidence of unfitness.  In Re Structural 
Concrete Ltd, Blackburne J made the following comments: 

“It would, in my judgment, require exceptional circumstances to justify a finding that this did not 
amount to misconduct justifying a finding of unfitness on the part of those responsible… It would 
be to send out entirely the wrong message if it were to be thought that a deliberate policy, followed 
over very many months, of not making any payment of a Crown debt of this kind, allowing it to rise 
to £460,000-odd and making no attempt to secure the Crown's agreement to this course of action, 
while at the same time paying the company's other pressing creditors, could not lead to a finding of 
unfitness and therefore to disqualification.” 

These comments came to be regarded as setting a test that in cases of a prolonged failure to pay 
Crown debt  while paying trade debt, the director should be disqualified unless there were 
exceptional circumstances. 

(ii) Khan 

The Court of Session (Outer House) had to consider this issue in SoS v Khan [2012] CSOH 85, 
decided two weeks before the CA’s decision in Cathie.  It should be emphasised that this decision 
is the product of an unopposed application for a disqualification order and serves only as a good 
example of what might be termed a “run-of-the-mill” case based on a single allegation – non-
payment of Crown debt. 

The facts were straightforward: the relevant defendant, K, was one of three directors of a company 
which failed to pay any PAYE or NIC for the final two years of its trading.  In that period the 
company withdrew £989,406.29 from its accounts with Clydesdale Bank plc to pay, among others, 
wages (£412,376.45), employee expenses (£7,798), trade creditors (£390,848.82) and for a share 
buy-back (£113,000). In that period the company paid only £4,384.34 to HMRC, none of which 
related to PAYE and NIC in those tax years.  The facts were therefore stark and clearly allowed the 
SoS to invite the court to draw an inference of unfair discrimination against HMRC.  K did not 
oppose the making of a disqualification order and took no part in the proceedings.  The other two 
directors opposed the application and proceedings continue against them.  The court made a 
disqualification order against K and the judgment deals with the “sub-conscious policy of 
discrimination”. 

Lord Hodge approached the case on the basis of the case-law as it existed prior to the judgment in 
Cathie [para [9]]: 

“The cases to which [counsel for the SoS] referred vouch the proposition that the adoption and 
carrying out of a policy of non-payment of HMRC debts for a prolonged period support a finding of 
unfitness other than in very exceptional circumstances. Where a company has insufficient reserves 
to enable it to trade except at the risk of such creditors, the adoption and carrying out of such a 
policy without their consent will almost always amount to misconduct.” 

The qualification “without their consent” is relevant when considering Cathie (below). However, the 
decision ultimately turned on K’s responsibility for the acts of her fellow directors.  The SoS sought 
to extend the scope of the “subconscious discrimination” rule by arguing that as all directors are 
responsible for a company’s affairs, it is not relevant to consider the specific role or responsibilities 
of a particular director where there is a prolonged failure to pay tax.  Lord Hodge rejected this 
approach, and his analysis at paragraphs [13] to [15] of the judgment is as follows: all directors 
have a duty to carry out general oversight of the company’s affairs; there was no evidence of the 
defendant instigating this policy or benefitting personally from it, so her misconduct was a failure to 
maintain sufficient supervision and control and failure to challenge an unacceptable practice. 
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(iii) Cathie 

Cathie was a second appeal, the trial having been conducted by a district judge who made 
disqualification orders and whose decision had been upheld on the first appeal by Henderson J. 

It was another single allegation case - of directors trading on without paying HMRC. The CA 
upheld the disqualification on the basis that the directors had deliberately misled HMRC by 
claiming to have been paid no salary, while concealing the receipt of dividends and other 
payments. 

The case is significant in that the CA rejected the “exceptional circumstances” test.  Instead, the 
correct test for the court to apply is to consider the evidence as a whole, including extenuating 
circumstances, and to decide whether the director has fallen below the standards of probity and 
competence appropriate for persons fit to be directors of companies (para [49]).  It is unhelpful to 
use expressions such as “exceptional circumstances” to refer to situations where misconduct is 
proved but there are reasons not to make a disqualification order. 

The burden of proving misconduct is on the SoS, but if directors seek to defeat the inference of 
misconduct which arises from prolonged non-payment of tax, it is for them to provide the evidence 
(para [50]). 

The practical effect of the “exceptional circumstances” test has been that in cases where Crown 
debt had accrued while trade debt was repaid, the SoS was able to raise a rebuttable presumption 
that all directors involved should be disqualified, leaving it for each individual director to adduce 
evidence to rebut that presumption.   It is not easy to predict the significance of the rephrasing of 
the test in Cathie.  Cathie itself, and a number of the earlier cases, involved directors who had 
actively misled HMRC, and such behaviour has always been likely to lead to disqualification.   In 
cases where there is no evidence of HMRC being misled, the fact of prolonged non-payment of tax 
can still be the basis of an inference that the director failed properly to supervise the company’s 
trading, and/or failed to challenge an unacceptable practice (as in Khan, where the disqualification 
order was made without much evidence of the director’s personal involvement).  It will then be for 
the defendant director to respond to this. 

However, the decision also addresses a different aspect of the public interest which was engaged 
because a file of documents relating to the Company’s dealings with HMRC had been lost (it is not 
clear from the report whether the file was the Company’s file, or HMRC’s records of its dealings 
with the Company).  The district judge accepted that this placed the defendants at a disadvantage.  
The defendants also criticised the decision of the SoS not to call the HMRC personnel who dealt 
with the Company. 

The CA concluded that the District Judge had taken these disadvantages into account and that he 
was nevertheless entitled to conclude that there was sufficient evidence to justify disqualifying the 
defendants (paras [54] and [55]).  The CA approved the High Court’s approach to this issue in 
Secretary of State for Business v Dofffman [2010] EWHC 2518 (Ch), which repeats the principle 
that the SoS is expected to treat respondents fairly, but severely limits the sanctions available for 
any breach of this obligation.  The following extract from Doffman was cited with approval: 

“[14]  What the defendant will not usually, in my judgment, be able to do is have the proceedings 
struck out on the basis that the Secretary of State has committed a breach of duty by failing to 
obtain evidence or otherwise to investigate. [15]  Where, however imperfect the investigations may 
have been, the Secretary of State has in fact assembled evidence of a defendant’s unfitness to be 
concerned in the management of a company, it is, as I see it, for the court to determine at trial 
whether the Secretary of State has made out his case.  If, in the event, the evidence proves to be 
sufficient to establish unfitness, the defendant should be disqualified even if the Secretary of State 
failed to obtain relevant evidence or ensure a thorough investigation.  On the other hand, the 
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defendant may be able to point to the absence of evidence or investigation to cast doubt on the 
Secretary of State’s case. [16]  Even where a defendant can demonstrate that the Secretary of 
State has failed in his duties, it will not always, by any means, follow that the proceedings should 
be struck out.” 

This highlights the need for the defendant’s advisors to consider applications at an interlocutory 
stage to compel the SoS to comply with his duty to act fairly (as discussed above in relation to 
Chohan and Farepak), as the trial judge can conclude that there is sufficient evidence to make a 
disqualification order despite any unfairness to the defendant. 

 
Who can invoke the public interest in favour of disqualification – Wood v 
Mistry?  
 
The Defendant M was an insolvency practitioner who acted as liquidator of a large number of 
companies involved in a tax-saving scheme.  The applicants, W and E, are partners in Grant 
Thornton who were appointed as liquidators in M’s place at the instigation of HM Revenue and 
Customs.  They discovered that M had dishonestly caused a small payment from each liquidation 
to be made via a third party to himself.  The total involved was £27,000.  M was then made 
bankrupt in relation to an unconnected liability. W and E successfully applied for a disqualification 
order in relation to M.  Newey J made a 12 year disqualification order. 

The case is unusual in that the application was made by the liquidators, rather than by the SoS.  
The application was made under section 4 of the CDDA, which allows the court to disqualify a 
person who has been guilty of fraudulent trading or “of any fraud in relation to the company or of 
any breach of his duty as officer, liquidator, receiver or administrative receiver.”  Section 4 gives 
the court a discretion to disqualify, in contrast to the more widely used sections 6 and 8, where the 
statute says that the court “shall” disqualify. Section 16(2) of the CDDA allows an application under 
sections 2 to 4 of the Act to be made by the SoS, the Official Receiver, the liquidator, or any past 
or present member or creditor of the company being wound up. 

One of M’s defences was that W and E lacked standing to make the application, because they 
could not point to any genuine interest in the relief sought.  He also argued that allowing them to 
pursue the proceedings would raise the prospect of liquidators: 

• depleting a company’s assets for the purpose of a claim that gives no discernible 
benefit to creditors;   

• litigating disqualification claims where the SoS has not reached the decision that they 
are in the public interest;   

• adopting investigative procedures which are not subject to the requirement of fairness 
imposed on the SoS (para [25]). 
 

The court rejected this argument.  To require a liquidator to have a financial interest in the 
disqualification would prevent liquidators from making applications at all, because they will never 
have a financial interest (para [27]), and the aim of disqualification proceedings is to protect the 
public (para [28]).  Liquidators have a public interest role (para [29]).  There was no ulterior motive 
and HMRC as the largest creditor supported the application and even provided funding for it (para 
[31]).    In paragraph 31(vii) of his judgment, Newey J noted: 

“The Claimants accepted for the purpose of the present proceedings that they, like the SoS, should 
be subject to the requirements as to fairness explained in the Finelist case. They maintained that 
they had in fact presented the case against Mr Mistry fairly, and I see no basis for disagreeing.” 
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It remains to be seen whether private sector insolvency practitioners will don the regulatory cloak 
in future cases and, to the extent that they do, whether they discharge the duty of fairness and the 
detachment required to do so. 

 
Conclusion 
There are two facets of the public interest.  On the one hand, there is the promotion of the 
disqualification of unfit directors.  On the other, it is necessary to ensure that defendants are fairly 
treated in regulatory proceedings designed to remove the freedom of the individual.  The 
interaction between these two considerations continues to be worked out by the courts. 

As for the promotion of disqualification of unfit directors, the courts will only allow procedural 
mishaps or even substantial unfairness to bring a halt to the proceedings as a last resort.   But in 
the context of enforcement proceedings by a regulatory agency, there is an irreducible minimum 
standard of presentation of fair and balanced evidence which is not present in ordinary civil 
litigation.  

It appears, however, that the Farepack litigation has already had an effect on the manner in which 
the Government considers statutory reports, provided to it under section 7 of CDDA, should be 
provided. In July 2012 the Insolvency Service issued revised guidance notes for the completion of 
statutory reports and returns. These expand guidance on what constitutes unfit conduct and 
completion of the return/report. The guidance notes are available on the Insolvency Service’s 
website by clicking here. 

In addition, it is understood that the Insolvency Service is in the process of reviewing the letters that they 
send to practitioners to ensure that these fully explain the reasons behind its decisions and to invite 
practitioners to contact the Service if they require further clarification on those decisions. 

This continued movement towards greater transparency is plainly in the public interest.  It remains 
to be seen what further effect the observations in Farepak will have on the future conduct of CDDA 
litigation  
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